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Tax Liability from Property Sales 
in Partnership Changes 


Number 10 


By Hersert W. ELLIs * 


N the August number of this magazine, Mr. E. E. 
Wakefield discussed the question of what should 
be the basis for determining taxable income upon 

the sale of property by a partnership in cases where 
new members of the firm have been admitted, and a 
valuation greater than the original cost has been 
placed upon such property for pur- 
poses of fixing the capital invest- 
ment of the several partners in the 
new firm. 

Mr. Wakefield’s conclusion, in 
view of the rather complicated situ- 
ation is, (1) that some of the part- 
ners must pay tax upon an unfair 
basis, or (2) that we must run into 
practical difficulties of procedure 
and becomes involved in legal un- 
certainties. 

Mr. Aaron W. Welch in an ar- 
ticle, “Changing the Cost Basis 
Through Partnership Reorganiza- 
tion,’ which was published in the 
November 1930 issue, also discussed 
this same question, and similarly 
arrived at a rather uncertain con- 
clusion as to the proper basis to 
be used in determining gain or loss 
for tax purposes under the condi- 
tions practically the same as those 
considered by Mr. Wakefield. 

It is unquestionably true that 
conditions of this kind do give 
rise to some complications, but the complications are 
by no means insurmountable, and both taxpayers 
and the Government must find the fair, reasonable 
and legal method of computing taxable income to 
both old and new partners in transactions of the kind 
referred to. 

One important thing to be kept in mind in consid- 
ering this matter is that there are two distinct trans- 
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actions. The first transaction is a sale of a part of 
the property interests by the old partners to the part- 
ners of the new firm. While this transaction is per- 
haps made by the firm, it is for tax purposes, in 
effect made by the individual partners composing 
the firm. The second is a complete sale of the prop- 
erty by the new firm. Whatever 
profits may occur upon the first sale 
by using values at that date, are, 
for partnership purposes, very real 
profits and will be recognized by 
all concerned as a proper basis for 
settlement if one or more of the old 
partners are retiring, or as a legiti- 
mate part of the old partners’ cap- 
ital which is brought into the new 
firm. Then it follows, if these are 
true profits, they must be subjected 
under the law to the income tax. 
That is, they will be taxable either 
then or at some later time, depend- 
ing upon when they become realized 
by the respective partners. If one 
partner completely retires, to him 
the profits are fully realized at that 
time, but to the partners going into 
the new firm, they will become only 
partially realized in any case, and 
not at all realized in the case of a 
partner who retains as great or 
greater percentage of interest in the 
new firm as he held in the old. These 
unrealized profits, however, will eventually become 
realized, either when the property is sold to outsid- 
ers, or when the partners finally retire and settle- 
ment is made with them in full. e 

For instance, let us follow the case suggested by 
Mr. Wakefield. A and B who were members of the 
previous firm, turn over securities costing that firm 
$100,000 but having a value at the date of the or- 
ganization of the new firm of $150,000. C and D 











































































































































































































































































































































































































































































































contribute an equal amount of capital in cash. Each 
of the four partners then have a 25 per cent interest 
in each and all of the assets belonging to the firm. 
Later the new firm sells the securities for $140,000, 
resulting in a book loss of $10,000, but in a taxable 
profit of $40,000 if the original cost to the firm is to 
be used as the basis for determining the gain result- 
ing from this sale. 

As Mr. Wakefield suggests, it would certainly be 
unfair to C and D to require them to pay a tax upon 
one quarter of this $40,000 profit, when the basis 
upon which they acquired an interest in these secu- 
rities would show a loss of $10,000. It would be 
equally unjust and illegal to allow A and B to merely 
take their share of the loss when it is so apparent 
that they have realized a substantial gain. A more 
logical and legal basis of computing their taxable 
gain or loss must therefore be found. 

In seeking a fair solution to this problem which 
will be: acceptable to the Government, it must be 
remembered that the Treasury Department has re- 
peatedly ruled that a partnership as such, and sepa- 
rate from the members thereof, has no taxable 
status. The profits, though first determined for 
convenience by the partnership as a whole as shown 
by its books of account, are for tax purposes merely 
profits of each of the individual partners in the 
ratios provided in the partnership agreement. In a 
similar way, each of the partners has an interest in 
the firm’s assets in proportion to the agreed capital 
investments. 

A part of the complication which arises in our 
problem of determining the taxable income of the 
several partners, may be, perhaps, from failing to 
give full consideration to the fact that the book 
income of a partnership, as well as that of a corpora- 
tion or individual, is not necessarily the taxable in- 
come, and that the taxable incomes of the partners 
in the case referred to are not all the same. The 
reason why they are not the same, in this case, is 
because those in the first partnership had two com- 
pleted transactions while those participating in the 
second firm only, had but one transaction. It is also 
because the transactions of the first partnership were 
partly non-taxable until the completed sale by the 
second firm resulted in the full realization of the 
profit which had previously been occasioned by a 
mere revaluation of the securities. 

For purposes of distributing the net gain or loss 
among the partners in the proportions provided in 
the partnership agreement, it is only necessary to 
distribute the book income at the close of the fiscal 
period or at the time when a change is made in the 
firm. But for tax purposes it becomes necessary to 
arrive at taxable income, which as we have said, 
may be different from book income. 

In the case mentioned above the non-taxable part 
of the income, as already suggested, was that part 
which represented the mere book write-up of the 
assets when C and D came into the firm. But this 
profit from the write-up was later realized when an 
actual sale of the property was made, and at that 
time, not before, it became taxable income. In the 
case of A and B the original basis was $100,000 and 
the profit upon this basis must be divided equally 
between them. The new basis for all four partners 
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was $150,000 and the profit or loss upon this basis 
must be shared equally by all four partners. It be- 
comes necessary therefore to make two computa- 
tions, one for A and B upon the basis of cost to them, 
and another upon the basis of cost to the new firm 
in which all four partners share equally. 

A and B had an interest of 50 per cent each in the 
securities as well as all other assets of the firm be- 
fore C and D were admitted, but after C and D con- 
tributed an equal amount of capital, all four had a 
25 per cent interest in each and all of the assets, in- 
cluding securities. That means that A and B actu- 
ally sold one-half of their interests in the securities 
to C and D, each receiving in payment therefor a 
25 per cent interest in the $150,000 of cash which 
C and D contributed to the partnership assets. A 
and B still retained the other half of their interest 
in the securities. 

To express this in figures, and between partners 
as distinguished from the firm, the one-half interest 
which cost A and B $50,000, was sold to C and D 
for $75,000 and A and B thereby realized a taxable 
gain of $25,000, or $12,500 each. This amount 
should therefore have been reported by A and B for 
the year when the new partnership came into effect. 
The other half of the profits occasioned by increas- 
ing the value of the securities to $150,000 was merely 
a book write-up to A and B because they still re- 
tained that interest in the assets as members of the 
new firm. It was not taxable income to them at that 
time, even though it may have been properly dis- 
tributable and credited to their individual accounts 
for partnership purposes. 

At the later date when the firm sells these secu- 
rities to outsiders for $140,000 it means that the four 
partners sustain a deductible loss for the difference 
between the new cost of $150,000 and the sale price, 
or $10,000, of which they must bear $2,500 each. A 
and B also then realize the previously unrealized 
part of the profit on the first transaction representing 
the increased value of the securities in which they 
still retained an interest. 

If both these transactions occurred in one taxable 
year, the net taxable gain and loss would be to A 
and B as follows: 


Profit from sale of half interest in securities to 

es eR ad nee Te oe Pe $12,500 
Loss from the sale of the other half interest....( 2,500) 
Profit from previous book write-up of security 

value which became realized when securities 

were sold to outsiders 


Net taxable gain to A and B, each.. 


C and D would each report only $2,500 loss upon 

the sale for they have no interest in the previous 

book write-up or the original cost. 

If the actual sale was made in a later year, A and 
B would each report in the first year a $12,500 gain. 
In the second year they would report a $2,500 loss 
and the realization of the book profit of the previous 
year, $12,500, net $10,000. 

This may be made clearer perhaps, if we assume 
that A entirely withdrew from the firm when C and 
D came in and that settlement was made with him 
on the basis of the $150,000 valuation of the securi- 
ties. If he thus disposed of 100 per cent of his inter- 

(Continued on page 384) 
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Basis of Assets Acquired through 


Reorganization 


By BERTRAM S. BOLEy * 


HIS article will deal principally with certain 
statutory terms used in prescribing the basis 
for determining gain or loss from disposition of 
property acquired by a corporation as the result 
of a reorganization. None of the terms considered 
have, as yet, been interpreted by the courts. 
The general rule as to the basis for determining 
gain or loss under the Revenue Act of 1928, with 
exceptions omitted, follows: 


Section 113 (a). Property Acquired after February 28, 
1913.—The basis for determining gain or loss from the sale 
or Other disposition of property acquired after February 
28, 1913, shall be the cost of such property; except that— 

(b) Property Acquired before March 1, 1913.—The basis 
for determining the gain or loss from the sale or other dis- 
‘anes of property acquired before March 1, 1913, shall 
De: 

(1) the cost of such property (or, in the case of such 
property as is described in subsection (a) (1), (4), (5), or 
(12) of this section, the basis as therein provided), or 

(2) the fair market value of such property as of March 
1, 1913, whichever is greater. In determining the fair mar- 
ket value of stock in a corporation as of March 1, 1913, 
due regard shall be given to the fair market value of 
the assets of the corporation as of that date. 


For the basis for depreciation allowance, we must 

also look to Section 113, under the terms of Section 
114, which reads: 
_ Basis for Depreciation.—The basis upon which exhaus- 
tion, wear and tear, and obsolescence are to be allowed in 
respect of any property shall be the same as is provided 
in Section 113 for the purpose of determining the gain or 
loss upon the sale or other disposition of such property. 

There are twelve exceptions to the rule stated in 
Section 113(a). For the purpose of this discussion, 
the only one of these to be considered relates to 
reorganization transfers to a corporation where an 
80 per cent interest or control in the property. re- 
mains in the same persons. This exception, as stated 
in Section 113 (a) (7), is 

If the property was acquired after December 31, 1917, 
by a corporation in connection with a reorganization, and 
immediately after the transfer an interest or control in such 
property of 80 per centum or more remained in the same 
persons or any of them, then the basis shall be the same as 
it would be in the hands of the transferor, increased in the 
amount of gain or decreased in the amount of loss recog- 
nized to the transferor upon such transfer under the law 
applicable to the year in which the transfer was made. 
This paragraph shall not apply if the property acquired 
consists of stock or securities in a corporation a party to 
the reorganization, unless acquired by the issuance of 
stock or securities of the transferee as the consideration 
in whole or in part for the transfer; (Italics ours). 

The application of the terms italicized above have 
not been adjudicated. These terms will be the topic 
of subsequent discussion. 


Gain or Loss—Recognized to the Transferor 
A portion of Section 113 (a) (7) likely to give 
rise to controversy reads “* * * basis shall be the 
same as it would be in the hands of the transferor, 
increased in the amount of gain or decreased in the 
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amount of loss recognized to the transferor upon 
such transfer * * *,” 

That part of the section which provides that the 
basis shall be decreased in the amount of loss recog- 
nized to the transferor has no significance in view 
of Section 112 (e) which provides: 

Loss from Exchanges not Solely in Kind.—If an ex- 
change would be within the provisions of subsection (b) 
(1) to (5), inclusive, of this section if it were not for the 
fact that the property received in exchange consists not 
only of property permitted by such paragraph to be re- 
ceived without the recognition of gain or loss, but also of 
other property or money, then no loss from the exchange 
shall be recognized. 

The transferor under Section 113 (a) (7) will al- 
ways be a corporation. 

Does Section 113 (a) (7) mean that the basis of 
the assets shall be increased only where gain is rec- 
ognized to the transferor corporation and not where 
gain is recognized to the stockholders of the trans- 
feror corporation? 

A literal interpretation of the term transferor 
would restrict the increase of the basis of the assets 
to situations in which gain is recognized to the trans- 
feror, which, under Section 113 (a) (7), is always a 
corporation. An interpretation permitting an in- 
crease of the basis of the assets in situations in 
which gain is recognized to the stockholders of the 
transferor corporation would necessitate reading 
something into the statute which the Courts should 
not do, where the language is clear and free from 
ambiguity, as it is herein. 

Example: Corporation X acquires the properties 
of corporations Y and Z for stock and cash. Corpo- 
ration Y retains the cash, and gain to it is recognized 
in the sum of $50,000. Corporation Z distrib- 
utes the cash to its stockholders, and gain in the sum 
of $40,000 is recognized to them. There is an 80 
per cent interest or control in the same persons imme- 
diately after the transfer, and therefore the situation 
falls within Section 113 (a) (7). Thus the step-up 
of the basis of the assets is limited to the gain recog- 
nized to the transferor. 


Comment: If a literal interpretation is given to 
the term transferor, the assets can only be stepped- 
up $50,000, which represents the gain recognized to 
corporation Y, which actually transferred assets. 
The assets could not be stepped-up an additional 
$40,000, the amount of gain recognized to the stock- 
holders or corporation Z, unless the term transferor 
includes the stockholders of the transferor corpora- 
tion. 

Section 112 recognizes gain only to those persons, 
whether a corporation or a stockholder, to whom 
the money or other property has come at the com- 
pletion of the plan of reorganization. It would seem 
that it was the intent of Congress to step-up 
the basis of the assets to the extent of the 
gain recognized under Section 112, without regard to 
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whether the gain was recognized to the transferor 
corporation or to its stockholders. Inconsistency 
will result if Section 113, (a) (7) is construed to per- 
mit a step-up of the assets where, under Section 112, 
gain is recognized to the transferor corporation and 
to deny a step-up of the assets where, under Section 
112, gain is recognized to the stockholders of the 
transferor corporation. Under Section 112, whether 
gain is recognized to the transferor corpuration or 
to its stockholders, the result is that a recognition 
of gain emanates from the transfer of the assets; 
and if, under Section 113 (a) (7), a step-up is per- 
mitted to the extent of the gain recognized to the 
transferor corporation there is no adequate reason 
why a step-up should not be permitted to the extent 
of the gain recognized to the stockholders of the 
transferor corporation. New legislation should cor- 
rect this accordingly. 


“Remained in the Same Persons” 


The problem confronted in applying the phrase “re- 
mained in the same persons or any of them,” is 
whether those groups of persons associated with the 
properties immediately before the transfer are, im- 
mediately after the transfer, to be considered as col- 
lective or as independent groups in determining the 
percentage of interest or control. 

Example: Corporation X acquires the properties 
of corporations Y and Z. The stockholders of Y 
receive 60 per cent of the stock of X, and the stock- 
holders of Z receive 40 per cent. Does an 80 per 
cent interest or control remain in the same persons 
or any of them immediately after the transfer? 

Comment: All the persons who have an interest 
or control in the assets of corporation X immediately 
after the transfer were associated with some portion 
of the assets immediately before the transfer. The 
stockholders of Y had 100 per cent interest or con- 
trol in the assets of Y and the stockholders of Z had 
100 per cent interest or control in the assets of Z 
immediately before the transfer. Immediately after 
the transfer the stockholders of Y have an interest 
or control of 60 per cent and the stockholders of Z 
have an interest or control of 40 per cent in the as- 
sets of X. If the stockholders of Y and the stock- 
holders of Z are considered collective and their per- 
centage of interest or control combined, there is an 
interest or control in excess of 80 per cent, and the 
case falls within Section 113 (a) (7). However, if 
the stockholders of Y and the stockholders of Z are 
considered independent, there is not an interest or 
control of 80 per cent in the same persons, and the 
case does not fall within Section 113 (a) (7). 

The excess profits tax law in the Act of 1918 con- 
tains a section for the determination of invested 
capital, in which the phrase remained in the same 
persons or any of them, is found. Section 331, Act of 
1918 provides: 

In the case of the reorganization, consolidation, or change 
of ownership of property, after March 3, 1917, if an interest 
or control in such trade or business or property of 50 per 
centum or more remains in the same persons, or any of 
them, then no asset transferred or received from the pre- 
vious owner shall, for the purpose of determining invested 
capital, be allowed a greater value than would have been 
allowed under this title in computing the invested capital 


of such previous owner if such asset had not been so trans- 
ferred or received; * * * 
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In Monarch Electric & Wire Co. v. Com’r of Inter- 
nal Revenue,* A owned 52 per cent of the stock of 
corporation X and B, C, and D each owned 16 per 
cent. The assets of corporation X were transferred 
to corporation Y, and A owned 48 per cent of the 
stock of Corporation Y and B, C, and D together 
owned 52 per cent. The court said: 

3efore the reincorporation Deutsch, it is true, owned and 
controlled more than 50 per cent of the stock; but it is 
also true that he, with either one or more of the Schwabs, 
all that time owned and controlled more than 50 per cent 
of the stock. After the reincorporation we find the persons 
holding the stock in the new corporation are identical with 
the stockholders in the old, and that Deutsch, with either 
one or more of the Schwabs, still owns and controls more 
than 50 per cent of the stock of the new corporation; and 
this brings the transaction squarely within the statute. 

The court held that a shift among the identical 
persons in the percentage of interest or control in 
the same assets from 50 per cent before the transfer 
to less than 50 per cent after the transfer does not 
take the case out of Section 331, Act of 1918. Ac- 
cordingly it should not take it out of Section 113 
(a) (7), Act of 1928. 


Example: A owns 80 per cent of the stock of X 
corporation and B, C, and D together own 20 per 
cent. Corporation Y acquires the properties of X, 
and immediately after the transfer, A owns 75 per 
cent of the stock of Y corporation, and B,C, and D 
together own 25 per cent. Does an 80 per cent in- 
terest or control remain in the same persons or any 
of them immediately after the transfer? 


Comment: The fact that a person who before the 
transfer owned an 80 per cent interest or control in 
the properties owns less than an 80 per cent interest 
or control after the transfer, does not take the case 
out of Section 113 (a) (7). A, B, C, and D who own 
the stock of corporation Y are identical with the 
stockholders of corporation X, and this brings the 
transaction squarely within the statute. 


The situation in which the properties of one corpo- 
ration are acquired presents no difficulty, as a mere 
shift in the percentage of interest or control in the 
same properties does not take the case out of Section 
113 (a) (7)? 

Difficulty does arise when the properties of two 
or more corporations are acquired, as the shift in the 
percentage of interest or control is among properties 
some of which the persons have been associated with 
and some of which they have had no association 
with immediately before the transfer. 


Example: A and B own the entire interest and 
control in corporation X, and C and D own the entire 
interest and control in corporation Y. Corporation 
Z acquires the properties of X and Y. Immediately 
after the transfer A and B own a 50 per cent interest 
or control in corporation Z, and C and D own a 50 
per cent interest or control. 


Are the percentages of interest or control of A and 
B and of C and D in corporation Z to be combined 
or considered independent in determining whether 
an 80 per cent interest or control remains in the same 
persons? 

138 F. (2d) 417 


2 Monarch Electric & Wire Co., v. 


Com’r of Internal Revenue, 38 
F. (2d) 417. 
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The phrase remained in the same persons or any of 
jhem is contained in Section 331, Act of 1918, which 
deals with the computation of invested capital for 
the purpose of determining excess war profits. The 
effect of the phrase has been discussed in R. H. Perry 
‘> Co.,? wherein six corporations conveyed their as- 
sets to a new corporation for 93 per cent of its pre- 
ferred and 78 per cent of its common stock, but 
neither one of the transferors received for its assets 
as much as 50 per cent of the total of either preferred 
or common stock. The Board in its opinion said: 


Respondent argues that under such conditions the inter- 
ests acquired in the purchasing corporation by the indi- 
vidual owners of the separate properties conveyed should be 
combined, and if the sum total amounts to a 50 per cent 
interest or control, then the limitation on invested capital 
provided by Section 331 applies. To this construction we do 
not agree. Section 331, quoted above, applies to instances 
of individual acquirement of “a trade or business” or indi- 
vidual “change of ownership of property” in the sense that the 
business or property, as the case may be, is acquired from 
one Owner or several joint owners. It is clear to us that 
Congress by this provision intended to restrict those re- 
organizations or consolidations effected, or tranfers of 
property made, with the intent of capitalizing unrealized 
appreciation in asset values, and provided, in effect, the test 
for such intent to be the retaining of an interest or control 
of 50 per cent or more in the property conveyed. In those 
cases where the former owner or owners of the particular 
property was willing to surrender the interest or control of 
50 per cent or more which he or they theretofore held in 
ort a aa the limitation on invested capital would not 
apply. 

The construction which respondent places on the section 
quoted would lead to results which, in our opinion, were 
never contemplated. For instance, a corporation which pur- 
chased assets of a determinable value from another for 
49 per cent of its capital stock, and thereupon was entitled 
to include that value in its invested capital, might lose 
such right if it subsequently purchased from another cor- 
poration an asset for 1 per cent of its stock; or a corpora- 
tion purchasing assets from each of 50 corporations, in a 
similar number of transactions, for 1 er cent of its stock in 
each case, might be denied the inclusion in its invested 
capital of the values so acquired. The conclusion that the 
restriction sought to be imposed by Congress in enacting 
Section 331 was never intended to apply to such transac- 
tions, does not require argument. 


Unquestionably, R. H. Perry & Co., supra, is very 
persuasive in support of the argument that the per- 
centage of interest or control of the various groups 
of persons associated with the assets immediately 
before the transfer should be considered independent 
in determining whether an 80 per cent interest or 
control remains in the same persons or any of them 
immediately after the transfer. However, this writer 
favors the argument that the percentage of interest 
or control of the various groups of persons asso- 
ciated with the assets immediately before the trans- 
fer should be combined. 


In order to determine the effect of Section 113 
(a) (7) it is necessary to construe Section 113 (a) 
(7) in the light of Section 112. 

It is quite evident that in Section 112 Congress 
intended to permit tax-free the acquisition of corpo- 
rate properties through reorganization where the 
consideration is solely stock, and where the consid- 
eration is stock plus money or other property to 
recognize gain only to the extent of the money or 
the fair market value of the other property. 


12 B. T. A. 328. 
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It would be queer legislation to provide for a tax- 
free reorganization transaction in one section of the 
Revenue Act and in a succeeding section to permit, 
for the purposes of gain or loss and depreciation, a 
stepped-up basis for assets in which, immediately 
after the transfer, there is an 80 per cent interest or 
control in the identical persons who transferred the 
assets and to whom no gain or a limited gain has 
been recognized. This would be the result if the 
phrase remained in the same persons is to be given the 
effect of requiring an 80 per cent interest or control 
in one group of persons. 

There is no logical reason why the basis of assets 
acquired through reorganization should be stepped- 
up to an extent greater than the gain recognized to 
the transferor corporations or their stockholders in 
cases other than where the percentage of interest or 
control in persons previously unassociated with the 
assets is more than 20 per cent. 

Congress has seen fit to provide for a step-up, 
without regard to the amount of gain recognized, 
where there is more than a 20 per cent interest or 
control in persons previously unassociated with the 
assets—presumably on the theory that the appear- 
ance of new faces signifies new capital. 

In order for Section 113 (a) (7) to be compatible 
with the limitation of recognition of gain in Section 
112, the construction given the section must neces- 
sarily be that those persons associated with the 
assets immediately before the transfer must be con- 
sidered collective and their percentage of interest or 
control combined in determining the percentage of 
interest or control. immediately after the transfer.‘ 
Otherwise, if the effect given the section is that the 
percentages of interest or control of the groups of 
persons previously associated with the assets are 
to be considered independent in determining the per- 
centage of interest or control immediately after the 
transfer—a step-up will result where no gain is rec- 
ognized and in excess of the limited gain recognized. 


Example: Corporation X acquires the properties 
of corporations Y and Z. A and B each own 50 
per cent of the stock of Y, for which they receive 
50 per cent of the stock of X. C and D each own 50 
per cent of the stock of Z, for which they receive 
50 per cent of the stock of X plus money. No gain 
is recognized to A and B. Recognition of gain to 
C and D is limited to $25,000. The properties of 
Y and Z cost $100,000 and at the time of the transfer 
they have a fair market value of $175,000. What is 
the basis of the properties in the hands of X? 


Comment: If the percentages of interest or con- 
trol of A and B and C and D are considered collec- 
tive and are combined, then there will be an 80 per 
cent interest or control and the properties will be 
stepped-up $25,000, the amount of gain recognized 
and the basis will be $125,000. If the percentages of 

(Continued on page 382) 


+ Accord: G. C. M. 7472 (C. B. IX-1, pp. 184, 191); C. C. H. Federal 
Tax Service Vol. II (1931) pp. 4049, 4051, “There is no assurance, how- 
ever, that in interpreting section 113 (a) (7) of the Act, where the 
assets are acquired tax-free in reorganization, the Board and Courts 
will be persuaded to disagree with the Department’s construction of 
said section in said ruling G. C. M. 7472, supra, and depart from it by 
applying the Board’s construction of similar words which happen to be 
used in a section involving the unrelated matter of invested capital.” 
Contra: ‘Using the Stepped-up Basis on Corporate Reorganizations,” 
Tue Tax Macazine, July 1931, Vol. IX, No. 7. Cf. Reorganizations 
and other Exchanges in Federal Income Taxation, Miller-Hendricks- 
Everett. Ronald Press. Sec. 201. 






















































































































































































































































































































































Some Developments in the Field 
of Luxury Taxation 


By Dr. RaLpu B. ToweEr* 


ECENT tendencies in the field of state taxa- 
R tion of luxuries can be traced mainly to two 
sets of conditions. The first of these is the 
increasing cost of government; the second is the 
inelasticity of the rate of taxation of certain well 
established sources of revenue. The combined ef- 
fect of these tendencies has made it imperative that 
new forms of state income be developed, and the 
luxury tax appears to have partly 
solved the problem. 
Consumption excises on “lux- 
uries,” or conventional necessities, 
are not new to this country, al- 
though they have been employed 
as sources of state revenues for 
only a few years. The first of 
these state taxes was adopted in 
1921. In that year Connecticut 
passed a law taxing admissions to 
places of amusement, while Iowa 
placed a levy on the sale of cig- 
arettes. Both taxes were modifica- 
tions of certain provisions which 
had appeared in earlier Federal in- 
ternal revenue acts. As a matter 
of record, the states in taxing lux- 
ury goods and services have, on the 
whole, borrowed heavily from the 
legislative and administrative ex- 
periences of the National Govern- 
ment which is even now, or has ; 
been, taxing many of the same ; - 


places of amusement, candy of certain grades, am- 
munition, and a few miscellaneous items do not 
exceed $4,000,000 a year. If it is hoped to materially 
reduce the burdens of other taxes in any state, and 
consumption excises on luxuries are to be a means 
to that end, the principle of luxury taxation will 
have to be extended before sufficient revenues will 
be forthcoming to make possible a significant revi- 
sion of the tax structure. 

Although the history of state 
taxation of luxuries is brief, it sug- 
gests a few definite trends. Thus, 
most states are limiting the number 
of commodities taxed to a few fairly 
well defined groups. At the begin- 
ning of the current year eleven 
states were taxing some form or 
forms of manufactured tobacco; 
three states were levying taxes on 
admissions to places of amusement ; 
one state was taxing soft drinks; 
three states were taxing carbonic 
acid gas;? and in four instances 
taxes were levied upon malt 
products. In addition a few mis- 
cellaneous items were subject to 
taxation, such as the South Carolina 
levy on candy retailing at over 50 
cents per pound and on ammuni- 
tion. If anything, the list of taxed 





commodities. In fact, this policy 
is to be expected since the experi- 
ence of the United States with internal revenue 
taxation dates, without interruption, from 1862 
when the Internal Revenue Bureau was organized. 
During this period many administrative devices had 
a practical demonstration of their merits and many 
improvements were made in the statutes themselves. 
Thus state officials charged with the administration 
of luxury taxes have been able to benefit greatly 
from the accumulated knowledge of Federal admin- 
istrators operating in the same field. 

Since 1921, developments in the field of state tax- 
ation of luxuries have been slow, for the possibilities 
of this tax as a fruitful source of revenue are lim- 
ited. In Ohio, for example, it is estimated that re- 
ceipts from the new cigarette tax which becomes 
operative on September 1 of the current year will 
not exceed $6,000,000 for the remainder of the 1931- 
32 biennium. Yet, with the possible exception of 
South Carolina, this is more than any other state 
has collected from luxury taxation in a similar pe- 
riod of time. Even in South Carolina annual re- 
ceipts from a number of luxury taxes, including 
levies on tobacco products, soft drinks, admissions to 


* Mount Union College, Alliance, Ohio, 


Dr. Ratpu B. Tower 


commodities seems to be narrower 
at present than it was during the 
earlier history of luxury taxation. 

Although it is doubtful whether “luxury” taxes 
can ever provide the major portion of the public 
revenues of most states, there are a few states in 
which potential receipts from this type of taxation 
are likely to be large, if a serious effort is made to 
develop this means of obtaining public funds. The 
State of New York, by reason of its large and rela- 
tively prosperous population, should be able with 
its efficient tax machinery, to realize from $45,000,000 
to $50,000,000 a year from luxury taxes, and pos- 
sibly more, depending upon the number of commod- 
ities taxed and the level of rates.2, Even this amount, 
however, would be inadequate to afford substantial 
relief to property taxpayers who, on the whole, ap- 
pear to be the group most heavily burdened at this 
time. 


Luxury taxes have frequently been justified on 
the grounds that they are painless to the taxpayer 


1Carbonic acid gas taxes are, in the main, levies which indirectly 
bear upon soft drinks. 

2In a study prepared recently for the New York State Tax Com- 
mission, the writer estimated that under certain conditions collections 
would amount to $25,000,000 annually from tobacco taxes; $15,000,000 
from admission taxes; and $5,000,000 from a tax on bottled soft drinks. 
But because of the present economic depression, some revision of these 
gee particularly those relating to admissions and soft drinks, are 
in order. 
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since they are paid in small and almost imperceptible 
installments. Unfortunately this observation is only 
partly true. At this time when governments are 
obsessed with a fear of increasing taxes, any tax 
which fails to bring home forcibly to the taxpayer 
the fact that governments cannot function without 
the expenditure of funds, and that he, the taxpayer, 
must make those payments which are essential to 
government activity, is undesirable from the angle 
of developing a healthy public sentiment against 
public waste. Since the taxpayer ordinarily gives 
little heed to indirect taxes, it may be possible to 
materially increase the amounts raised by these 
taxes, even to the point of levying a comprehensive 
sales tax in an endeavor to keep pace with the grow- 
ing demand for expanded governmental functions. 
Whether such activities should be undertaken will 
hardly be questioned, but if paid for by luxury taxes, 


their burden will fall in the main on the wage-earning 
class. 


The costs of administering luxury taxes on the 
whole do not compare favorably with those incurred 
in connection with other forms of state taxation. 
The Federal Government has been successful in this 
field, largely because of its policy of making col- 
lections at the source, but the states have not fared 
as well. This has been due to the general unwilling- 
ness of local officials to co-operate with state au- 
thorities and to the enormous possibilities of evasion 
which seem to be inherent in state luxury taxes. 
Thus the state either adopts a policy of offering a 
reward in the form of a stamp discount to the dealer 
who will pay his taxes, or else it gathers a sizable 
administrative force and incurs direct enforcement 
expenses out of proportion to the amount of the 
revenue derived from the tax. State luxury taxes 


are efficiently and economically enforced in but few 
instances. 


Sometimes, as in the case of the Iowa cigarette 
tax, it has been possible to develop a spirit of co- 
operation in law enforcement between state and local 
officials by the simple expedient of permitting local 
taxing units to share in the proceeds of the tax.® 
For the most part, however, states have attempted 
to do their own tax collecting and with rather poor 
results. The Connecticut amusement tax is one of 
those rare examples of successful administration of 
a luxury tax, which does not involve the co-operation 
of local authorities. In this instance the cost of 
law enforcement, insofar as the tax commission is 
concerned, amounts to only about 2.2 per cent of 
annual collections.* The actual cost of enforcement 
is, however, somewhat more than this, since the law 
is in part administered by the state police. 

On the whole, the administrative machinery for 
enforcing state luxury tax laws has improved, but 
the task of getting thoroughly efficient administra- 
tion is difficult. This is particularly true with taxes 
on tobacco products and malt. Taxes on soft drinks, 
especially bottled soft drinks, admissions and car- 
bonic acid gas can be administered without heavy 
“3In this instance the proceeds of the mulct tax are paid into the 
general funds of the town, city, or county issuing permits for the sale 
of cigarettes, cigarette papers, wrappers and tubes within the state. 

“For the fiscal year ending June 30, 1930, receipts from the amuse- 


ments tax amounted to $139,036.50, while costs of collection were 
placed at $3,000 by the official in charge. 
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costs and with little evasion. Those levied on to- 
bacco products and malt can be and are easily 
evaded. Even tax officials admit that they can col- 
lect only a half to two-thirds of the potential col- 
lections.5 


There is some justification for doubting the wis- 


dom of imposing a tobacco tax, for no tax is more 


damaging to the taxpayer’s sense of respect for the 
state than the one which he can evade by fair means 
or foul. As for taxes on malt products, it is probable 
that those who use or deal in these products are 
likely to constitute a group of potential law vio- 


lators. Such a situation presents a difficult problem 
of enforcement. 


Perhaps the chief result of nearly eleven years 
of state experience in the field of luxury taxation 
has been a clarification of the true nature of those 
difficulties of law enforcement which must persist 
so long as there is no uniformity in state tax prac- 
tices. It is becoming more and more apparent that 
state taxes should be limited to those commodities 
which for the most part originate within the state 
and are consumed there, and that the taxation of 
such products as tobacco should be a federal pre- 
rogative. Only with the field of luxury taxation 
thus limited is it possible to economize in the col- 
lection of these taxes and to obtain adequate law 
enforcement. 


Thus in any given state there is a comparatively 
small group of theater operators and bottlers of 
soft drinks.° Their establishments are definitely at- 
tached to the communities where they carry on busi- 
ness and, as a rule, they have made investments 
sufficiently large to discourage them from ‘violations 
of the tax laws. Furthermore, the state can in vari- 
ous ways check their tax payments so that there is 
comparatively little possibility of tax evasion. The 
case of the tobacco dealer is different. Often in the 
same state there are thousands of wholesale and 
retail tobacco merchants. They obtain their stocks 
of goods from many sources, both within and out- 
side the state. Some of them deal in lines which 
are untaxed as well as in taxed commodities. Many 
of them have branches situated in different parts 
of the state. Moreover, tobacco when prepared for 
consumption is a product of small bulk and is easily 
transported. Under such conditions there is ample 
opportunity for evading a state tobacco tax. The 
taxation of tobacco exclusively by the Federal Gov- 
ernment is the best solution. 


It might be possible, if the states so desired, to 
empower the Federal Government to act as a collec- 
tion agent for tobacco taxes. This would presume 
a uniform tax in addition to the present Federal levy 
on tobacco, the proceeds of this tax to be distributed 
to the states on the same basis, on, for example, 
population. A more logical arrangement, however, 
would be for the states to abandon the field of to- 


(Continued on page 373) 


5 Georgia tax officials place the amount of their collections under the 
state tax on cigars and cigarettes at about 50 per cent of the possible 
total tax. In other southern states the percentage of collections to 
tax potential is slightly higher, while possibly as much as 70 per cent 
of the total is collected in some of the states of the North. 

© Because of the difficulty involved in any definition of the terms 
“fountain drinks’ and “syrups,’’ taxes on drinks dispensed at soda 
fountains are not recommended. 



























































































































































































































































































































































































































































































































































































































































































































































Practical and Legal Aspects of 
Business Insurance Trusts-Il 


By Apo.pHus E. GRAUPNER * 


T IS not the intent of this article to deal with 
] any other than close corporations. In consid- 

ering agreements creating trusts for the pur- 
chase of stock of deceased shareholders it will be 
found that many of the statements concerning part- 
nership liquidation trusts will be applicable. 

An examination of widely circulated forms for the 
creation of trusts of this character does not disclose 
such variation of methods as are 
found in forms for partnership 
liquidation trusts. However, we 
find the same prevalence of provi- 
sion for the issuance of policies of 
insurance, payable to the trustee, 
before the trust agreement is ex- 
ecuted as was disclosed by exami- 
nation of partnership forms. As 
stated above, the policies should 
not be issued or assigned until a 
trust is created so that the trustee 
beneficiary may be accurately de- 
scribed and be in existence when 
the insurance is written. 

With regard to the passing of 
title in the certificates of stock to 
the trustee we find the following 
typical provisions in the forms: 

1—The stockholders agree forthwith 
to deposit with the Trustee, endorsed in 
blank, all their stock and any additional 
or other stock which they may from 
time to time acquire in the corporation 
* * * transferring to the Trustee legal 
title to such stock and the shares rep- 
resented thereby Moreover, this form 
provides that the trustee will hold the 
stock in the names of the stockholders and allow the 
stockholders to vote the stock and receive all dividends 
thereon. The surviving stockholders are to have their 
shares returned to them on the death of one _ stock- 
holder and the agreement may be amended, terminated, 
or revoked by consent of the stockholders. These provi- 
sions do not indicate a passing of sufficient title to the 
trustee. 

2—Each of the stockholders has executed an assignment 
in blank of the stock of company standing in his 
name and has deposited the certificates with the Trustee 
as set forth in the attached schedule. Such assignment and 
deposit shall in no way affect the right of any stockholder 
to vote such stock or collect dividends thereon * * *, 
This form permits any stockholder to withdraw his stock 
for the purpose of using the same as collateral security and 
to sell the same during his lifetime, and provides for the 
return of the stock deposited by the survivors. Again there 
is a qualification of the transfer of title to the trustee. 

3—Each of the parties of the first and second parts first 
having endorsed in blank the certificates representing the 
shares of common stock of said corporation owned by him 
shall deposit with the Trustee the said certificates * * 

The trustee shall retain all certificates representing shares 


of the common stock in the said corporation deposited 
with it hereunder during the continuation of this agree- 
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ment, except as hereinafter provided. The trustee shall 
have no rights in any stock of the corporation except as a 
depositary hereunder. The owners shall have the right to 
vote, to collect dividends, and shall have all other rights of 
an Owner except such as are specially renounced by this 
agreement. 

Furthermore the stockholders reserve the right to 
revoke the trust, to change its terms, or to withdraw 
all or any part of the stock deposited with the trus- 
tee. The agreement requires the 
trustee, in the event of the death of 
a stockholder, to pay from the pro- 
ceeds of the insurance policy the 
value of the stock of the decedent 
to his executor or administrator 
and deliver to the survivors the 
stock of the deceased. There is no 
attempt made to bind the heirs, 
executor, or administrator of the 
deceased. While the courts of 
equity of the state in which this 
form originates might grant spe- 
cific performance, it would appear 
that too little legal regard is given 
to the willingness of the executor 
or administrator to perform, the 
right to enforce performance, the 
right of heirs and the protection of 
the trustee and trustors against 
creditors. 

4—Another agreement provides 
that the stockholders shall “assign, 
transfer and set over” to the trus- 
tee their shares of stock and that 
the “trustee shall forthwith cause 
the said shares of stock to be trans- 
ferred to its name, as trustee, on the books of the 
corporation.” It agrees that proxies shall be given to 
the trustors to vote the stock and to permit them “to 
do any and all other acts in connection with the 
management” of the corporation. The trustee agrees 
to pay all dividends to the trustors, and the trustors 
reserve the right to revoke or amend the agreement 
and free the policies of insurance from the terms 
of the trust and to substitute other policies therefor 
or add additional policies thereto. 

On the death of one of the trustors, the trustee is 
to return to the survivors the shares of stock depos- 
ited by them, collect the insurance on the life of the 
deceased stockholder, deliver the stock of the dece- 
dent to the survivors in proper proportion and pay 
over to the executor or administrator of the de- 
ceased insurance money collected. In event the in- 
surance proceeds are insufficient to meet the agreed 
purchase price of the stock the trustee is authorized 
to accept notes from the survivors, secured by the 
stock of the deceased, and turn the same over to the 
executor or administrator of the deceased. The ex- 
ecutor or administrator is authorized to accept such 
notes or additional money, but is not charged to ac- 
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cept the whole transaction nor directed to give any 
instrument transferring title to the stock. 


The foregoing abstracts from types of trust forms 
are intended to show the character of title which the 
trustee takes, the reserved rights of the trustors and 
the limited reference to methods of transfer of title 
by the trustee and the authority granted the execu- 
tor or administrator. While it is possible that each 
form of trust may be practicable, legal and enforce- 
able within the state where it was drawn, the wide- 
spread circulation and acceptance of such forms in 
other states is a matter of dangerous importance. 

For reasons stated in discussion of the partnership 
trust, there would be no delivery sufficient to pass 
title to the trustee so that it might convey title to the 
surviving trustors under the California law. With- 
out effective delivery to the trustee, the title of the 
decedent’s stock would pass to his estate at his 
death.** Whatever other conditions may be neces- 
sary to bring the stockholders in harmony of intent 
when a stock purchase trust is created, there are 
two common provisions that are inadvisable: 1. the 
right of a stockholder to sell his stock during the life 
of the trust and 2. the right of a stockholder to with- 
draw his stock for the purpose of using it as security 
for loans. 

In California it seems to be impossible for the 
trustee to pass title to surviving trustors unless an 
absolute and irrevocable title to the stock has been 
passed to it by the trust agreement. If title is not 
in the trustee, the stock, as personal property, passes 
to the heirs or devisees, and no sale can be had 
without order of court.** 

In some of the corporation liquidation trust forms, 
provision is made that the distribution of the shares 
of a deceased stockholder shall be made proportion- 
ate to the shares held by the survivors at the date 
of death or only such number of shares of the de- 
ceased will be distributed as the amount of insur- 
ance in effect at his death will purchase. In either 
of these cases there is an uncertain and undetermin- 
able factor at the time of making the agreement 
which would seem to preclude the trustee from pass- 
ing title to the survivors on the death of one of the 
stockholders. There must be an identification and 
determination of the quantity of the article sold in 
order to permit effective passage of title.*® 

Another type of corporation liquidation trust, 
which was not mentioned above, is that which pro- 
vides for the purchase of the stock of the deceased 
stockholder by the corporation in which he is the 
shareholder. This method will be of doubtful legal- 
ity in California under the statutory amendment of 
1931.4° The newly adopted “General Corporation 
Law” of California will probably permit the acquisi- 
tion of its own stock by a corporation only from 


% California Civil Code, sections 1057, 1140, 1141, Bank of Healdsburg 
v. Bailhache, 65 Cal. 327, 4 Pac. 106; Stone v. Daily, 181 Cal. 571, 185 
Pac. 665; Moore v. Trott, 156 Cal. 353, 104 Pac. 578; 134 Am. St. Rep. 
131; Miller v. Brode, 186 Cal. 409, 199 Pac. 531. 

m.. California Ce Code of Civil Procedure, Sec. 1517. Bovard v. Dickinson, 

1 Cal. 162 

% California Civil Sots, section 1140, Blackwood v. Cutting rw 4 
Co., 76 Cal. 212, 216, 18 Pac. 248, 251. Pabst Brewing Co. v. E. 
Clemens Horst Co., 229 Fed. 913, 916. 

# California Civil Code, section 342. 
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earned surplus. This limitation will affect the type 
of trust mentioned. Whether there will be a surplus 
available at the time of death by one of the stock- 
holders is a matter so speculative that it renders the 
method impracticable. Moreover, an executory 
agreement by a corporation for the purchase of its 
own stock cannot be binding against its estate in 
bankruptcy so as to permit the selling stockholder 
to share with its ordinary creditors in its assets.* 
This rule would seem to apply to claims of creditors 
even though the corporation were not bankrupt. 
It has been held that stock, which had been trans- 
ferred to a trustee for the benefit of the corporation, 
ceased to have voting rights. Where the corpora- 
tion is the beneficiary of the policies of insurance, 
and pays the premiums thereon, it will receive the 
benefits of a policy on the death of an insured stock- 
holder, but the money must benefit the corporation 
and the creditors before it may be used to retire 
stock. 


Supplementary Trusts As Beneficiaries 


Sometimes provision is made in the corporation 
liquidation trust agreement for the trustee thereof 
to pay over to the trustee of a supplemental trust the 
proceeds of the life insurance received as the con- 
sideration for the transfer of the stock of the de- 
ceased stockholder to his fellow stockholders. To 
render such a method of disposal legal, the absolute 
title of the stock must be vested in the trustee by 
the trust agreement, without reservations of rights 
in the transferor thereof to cloud the title of the trus- 
tee. Even then heirs and creditors may attack either 
the transfer of the stock or the payment of the in- 
surance money into the supplemental trust. 


Such disposition of the insurance money places 
the trustee and the surviving trustors of the business 
trust in such a doubtful position that it is unwise. 
It is best that the provisions of the trust agreement 
be such that the trustee may always turn to the es- 
tate for complete vesting of title to the stock in the 
trustors upon payment to it of the fair consideration 
which is provided in the trust agreement. The same 
objections arise where attempt is made to have a 
policy payable to the widow of a deceased stock- 


holder or someone other than the estate of the de- 
ceased. 


The Return of Stock Certificates to Surviving 
Stockholders 


All of the trust forms provide for the return of the 
certificates of stock held by the truste to the surviv- 
ing stockholders. It would appear to be better prac- 
tice if the forms specifically provided that such 
certificates were to be returned in liquidation of the 
trust after the trustee had accomplished the primary 
purpose of the trust, viz: the disposal of the stock 
of the deceased trustor. The disposal of the policies 
of life insurance remaining in the trustee’s possession 
would best be provided for as a part of the liquidation 
of the trust. 

(Continued on page 380) 


41 Keith v. Kilmer, 261 Fed. 733. 
42 American etc. Co. v. Haven, 101 Mass. 398, 3 Am. Rep. 377. 



















































































































































































































































































































































































































































































































































































Distribution of Local Tax Burden 


Methods of Relief from Inequalities in Property 
Assessment Applied in Greenwich, Connecticut 


An exceptional degree of uniformity in the assess- 
ment of property for local tax purposes has been at- 
tained in Greenwich, Conn. The manner in which 
improvement in administration of the property tax was 
effected is described in a report prepared for Wm. H. 
Blodgett, Tax Commissioner of Connecticut, by John 
R. Donahue, Special Agent, Municipal Tax Division. 
Efforts to equalize the tax burden involved a revalua- 
tion of the town. Extracts from Mr. Donahue’s re- 
port follow: 


ITH the shifting of the tax burden which 
\ \ followed effort at equalization, sharp assess- 
ment increases were given to many property 
owners. The appeals to the board of relief were 
few. In only two cases have taxpayers been suff- 
ciently dissatisfied to appeal to the superior court. 
In one such appeal the 1929 assessment having been 
$180,300 was increased as a result of the revaluation 
to $236,240, yet, owing to the decrease in tax rate, 
the taxes levied on the 1929 basis were $3,515.85 as 
compared with $2,834.88 in 1930. This is a reduc- 
tion of $680.97 in the amount to be paid by the ap- 
pellant. Thus, though paying considerably less in 
taxes than before, this citizen claims to be aggrieved. 
How much money the taxpayer expected to save 
the first year after the revaluation, and as a direct 
result of it, has not been made to appear. The point 
is, however, that many who object to revaluations 
and correct assessments are frequently found to be 
financially benefited thereby. 
The general results of this revaluation may be ob- 
served from the following: 
Per cent of 


Increase 

1929 1930 or Decrease 
Grand List $121,849,243 $192,385,935 57.9 
Tax Rate (mills) 19.5 12 —38.5 
Tax Levy $2,376,060 $2,308.631 — 28 


The reassessment resulted in: (1) a complete set 
of aerial maps for the town, which maps show each 
parcel of property in Greenwich; and (2) an inter- 
locking card system covering each parcel of taxable 
land, each building, and each item of personal prop- 
erty in the grand list. 

These cards show: (a) the frontage and depth of 
all parcels of land, the volume and page number upon 
which property ownership is recorded in the town 
records, the character of the land and any special 
factors affecting its value; (b) the size, shape, type 
of construction, age, condition, detail of interior im- 
provements, rate of depreciation, etc., and sound 
values for all buildings. 


Cost of Revaluation 


The cost to the town for the revaluation inclusive 
of maps and all payments for expert assistance was 
as follows: 








‘ Cost 
Py Ah | ieee RSPR, SE SROEE a ee Pee a re $ 4,430 
Delineating individual property lines on maps, 
checking titles, computing areas, etc............ 13,500 

Appraisal of buildings, computing land values, ap- 
praisal of personal property, etc............. ... 25,000 
T@tal Special Services... ...664.5.66o00. sense $42,930 

Lithoprint maps, showing all unit values for land, 
_sent to OO Cee eee 1,000 
Clerical services, postage, etc. ay twa y | SOO 
NNN = Shox orca Gascks Aare bed ann a Vehicasin’ 5 leks $45,930 


The town was flown and photographs were taken 
in the late autumn of 1928. A disinterested and ex- 
perienced appraisal company was given a contract 
in January, 1929, to delineate all property lines on 
the aerial maps, at a scale of 100 feet to the inch. 
There are 258 such maps. Upon the completion of 
this work, expert appraisers were then engaged to 
assist the assessors in appraising land, buildings, 
and other property. 

The assessors were assisted in the task by the 
Greenwich real estate board which lent its full co- 
operation to the land value problem. The citizens 
of Greenwich are greatly indebted to the real estate 
board for the practical assistance rendered without 
thought of compensation of any kind and also to the 
Greenwich Chamber of Commerce for its helpful 
participation in this accomplishment. 

When this work was commenced the town had 
nearly reached its limit of borrowing capacity. Not 
only was equalization of values desired to correct 
accumulations of inequalities in the grand list, but 
there also existed an urge upon the community to 
increase taxable values in order that the town might, 
through additional borrowing, provide for public 
improvements which by common consent were de- 
sirable and necessary. The new grand list, there- 
fore, had the effect of establishing a correct and 
lawful basis for borrowing money. 


Examples of Changes 


In the revision of values, an extraordinary condi- 
tion of things with respect to several properties was 
revealed. In one case land previously valued at 
$1,000 was set in the new grand list at $26,000, an 
increase of 2,500 per cent. A building lot long taxed 
at $100 was valued under the new order of things 
at $7,820, being an increase in this item of 7,720 per 
cent. The personal property of a corporation was 
increased in value from $23,030 to $412,040, being an 
increase of 1,689 per cent. In none of the cases 
mentioned was appeal taken either to the board of 
relief or to the court. Much other property was 
increased in value to a greater or lesser extent. 
While increases in valuations were the general rule, 
there were some cases where decreases in assess- 
ment were made. 
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Because of the great degree of accuracy with 
which the actual acreage in any parcel may be ob- 
tained by means of aerial maps, disputes as to the 
number of acres owned by taxpayers were brought 
to an end. Illustrations of this may be cited. One 
owner was credited with 7.1 acres in the old grand 
list although he was in fact possessor of 17.4 acres. 
Another taxpayer who had been assessed for 54.1 
acres, because his deed called for that acreage “more 
or less,” was found to own only 42.9 acres. The 
correction of such conditions is of high importance 
in many towns of the state. 


These specific cases of determination as to the pre- 
cise assessment or amount of land owned by the 
taxpayers mentioned are cited for the purpose of 
showing the thorough and definite nature of the new 
order of taxation in Greenwich. 


The equalization program of the town at its incep- 
tion gave recognition to the fact that fundamental 
changes of tax plans and practices long employed in 
the community were required in order to develop a 
comprehensive and equitable system, so far as equity 
among taxpayers was reasonably attainable. 


Accurate Land Assessment Essential 


There is nothing more definite in the modern as- 
sessing plan than the application of mathematics 
to the valuation of land. By the use of a standard 
depth scale, so-called “corner influence,” and other 
well known value factors, valuation of all parcels is 
arrived at proportionately and with a high degree of 
certainty as among owners of such property. The 
importance of using value factors in this manner and 
recording them in the assessors’ office for constant 
use and reference was not overlooked in Greenwich. 
It was seen that in fixing the value of land in a 
highly-developed commercial center, location, acces- 
sibility of lots, size and shape of irregular plots, 
rights of way, railroad frontage, alley influence, 
dockage, etc., must of necessity enter into any cal- 
culation of value. A standard or graduated depth 
table to be applied where land is of high value was 
recognized as essential in assessment of such prop- 
erty. Its purpose is to insure relative and propor- 
tional assessment of all parcels, large and small. 
Tables for accomplishing this end have long béen 
used. In Greenwich such a depth table was applied. 
It is designed on the theory that each foot of prop- 
erty has a value which bears a mathematical rela- 
tion to each adjoining foot, based on the scientific 
fact that the governing factor in value of urban 
property in particular is the accessibility of land to 
the street. A properly used depth scale, therefore, 
is a guarantee of uniformity of land assessment. 

It is agreed that location and utility largely deter- 
mine the value of land. Therefore, after the location 
and value of the most desirable business site in a 
community has been determined, it is a compara- 
tively simple process to fix a value which represents 
a standard 50’ x 100’ lot for each street or section 
thereof in the community. Accordingly, each nor- 
mal lot of standard dimensions is assessed at the 
full front foot rate determined for its section of the 
street. 
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How Greenwich Locs are Assessed 


In a lot 100’ deep, the 50 feet nearest the street 
are worth more, in proportion, than the second 50 
feet. In the standard depth table computed for 
Greenwich, for example, a lot 50’ x 50’ is considered 
worth 72 per cent of the lot 50’ x 100’ in depth. 
Similarly a lot 50’ x 75’ is considered worth 88.5 per 
cent of the 50’ x 100’ lot; and a lot 50’ x 150’ is con- 
sidered worth 115 per cent of the front foot unit 
price. These or equivalent percentages have been 
subject to test and their accuracy is no longer ques- 
tioned by those who have subjected such method 
to practical use. 

The standard depth scale used to compute the 
value of all lots in Greenwich follows: 


Percentage Percentage 
Depth of standard lot Depth of standard lot 
20’ 40% 104’ 102% 
25 47 106 102.5 
30 54 108 103 
35 59 110 104 
40 64 115 105.5 
45 68.5 120 107.5 
50 72 125 109.5 
55 76 130 110.5 
60 79 135 fA Ie 
65 82.5 140 113 
70 85 145 114 
75 88.5 150 115 
80 91 155 116 
82 92 160 117 
84 93 165 118 
86 94 170 118.5 
88 95 175 119 
90 96 180 120 
92 97 185 120.5 
94 95.5 190 121 
96 98 195 121.5 
98 99 200 122 
100 100 250 126 
102 101 300 129 


Illustration of Adjoining Properties 


As an illustration, on a street where it has been 
determined that a lot 50’ x 100’ should be assessed 
at $5,000, or $100 per front foot, the following three 
examples will show the approved method of assess- 
ment of each: 

ParceL No. 1 

Size 50’ x 100’ = 50 x 100 per cent x $100 per front 
foot = $5,000. 

Parcet No. 2 

Size 50’ x 150’ = 50 x 115 per cent x $100 per front 
foot = $5,750. 
ParceL No. 3 

Size 50’ x 200’ = 50 x 122 per cent x $100 per front 
foot = $6,100. 

Formulae and tables should also be applied to the 
valuation of lots having unequal side lines, triangu- 
lar, oblique or otherwise irregular lots, which for cor- 
rect valuation must be analyzed as combinations of 
rectangles, parallelograms, trapezoids, etc. Addi- 
tional value is required in cases where there is so- 
called “corner influence” in business localities where 
added light, ventilation, accessibility, etc., enhance 
the desirability of properties for commercial usage. 
Alley frontage—rear and side—double frontage, 
where a lot runs through to a parallel street, railroad 
frontage, dockage and water frontage are additional 
value factors which are subject to scientific treat- 
ment for correct valuation. 

For purposes of brevity, corner influence tables, 
etc., used in Greenwich are omitted from this report. 
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It must be noted also that depreciation should be 
applied in cases where land is below the street level, 
and in most cases where ledges or other elevation 
reduce the value of land for practical uses. Here a 
judgment factor enters. Accuracy requires that the 
cost of filling depressions or removing ledges shall 
be determined by persons familiar with work of this 
kind, particularly where frontage is of high value. 


How Values Were Revised 
Comparison of the 1929 and 1930 grand list after 
board of relief corrections shows an aggregate in- 
crease of $70,536,692, or 57.89 per cent, as a result 
of the revaluation. Classifications of property in- 
creases made are shown by the following percentage 
figures: 


Per cent of 
increase 
Cables, conduits, pipes, etc. (water, gas and elec- 

| SRB REARIR TSG Sa ieee aes spree Uernats. MUNN n Cea es: 289.94% 
Barns, garages, etc. ......:... Sia wighavee se eee 
ial ies a a anna ere err. 
Goods of manufacturers and merchants. . was Gedo 
Acres of lands ......... . 77.06 
Commercial buildings . Pee, . oeaenae Cree 
Dweling@s .......... bees ee ee oe: 39.14 
POE COI eter 34.53 


Comparative Grand Lists 


The following table shows the amount, in thous- 
ands, and percentage of increase or decrease under 
each item: 

Per cent of 














June 1, 1929 June 1,1930 Amount of Increase 
Grand List Grand List Increase or Decrease 
Dwellings $49,450 $68,799 $19,354 39.14% 
Barns, garages 3,705 7,862 4,158 112.23 
House lots 
Commercial 
buildings 6,863 10,099 3,236 47.16 
Mills and mach. 1,357 1,825 468 34.53 
Acres of land 37, ees 66,727 29,041 77.06 
Shell-fish lands a3 1.0 —1.6 —59.62 
Horses, etc. 48 40 —8 —16.88 
Neat cattle 24 18 —6 —24.42 
Sheep, etc. te 2.4 —0.3 — 9.43 
Wagons, etc. 0.7 0.7 0 0 
Automobiles 4,242 3,700 —541 —12.77 
Jewelry 184 157 —27 —15.09 
Furniture, etc. 2,470 3,084 613 24.85 
Farming tools 15 13 —2 —14.22 
Farm produce 1.9 1 —0.9 —47.37 
Goods of m’f’r’s & 
merchants 716 1,286 570 79.72 
Cables, conduits, 
pipes, etc. 318 1,240 922 289.94 
Fisheries & fishing 
apparatus 2,350 — 2,350 —100.00 
Sailing, and other 
vessels 94.5 104.4 —9.9 10.42 
Excess of credits 
over debits of 
mchts. 5 5 0 0 
Bonds, notes, etc. 338 88 250 —74.10 
Ten per cent 
penalty 1,043 1,166 —123  —11.75 
Gross Grand 
List $122,310 $193,012 $70,702 57.81% 
Exemption to ex- 
service men, etc. 460 625 165 35.94 
Net Grand List $121,849 $192,386 $70,537 57.89% 


Straightforward Program Adhered to 
A straightforward program of frankness and pub- 
licity marked the revaluation effort. There was a 
whole-hearted disposition on the part of the asses- 
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sors, Other officials and appraisal organization to 
acquaint the taxpayers with the progress of the 
work. Such freedom from secrecy had much to do 
with the success of the work by eliminating the air 
of mystery with which many assessors are inclined 
to surround their work. Taxpayers in Greenwich 
were given full opportunity to observe all the facts 
connected with the equalization and the result was 
a calm and collected state of the public mind in Sep- 
tember, when notices of tremendous increases in 
assessment were forwarded. Where protest and 
storm were the results in certain other municipali- 
ties which failed to take the taxpayers into confi- 
dence, the Greenwich work was free from such an 
atmosphere. 

Along this line of public information, the fol- 
lowing steps were, or will be, taken: 

1. Four public meetings were held during July, 
1930, to which the taxpayers were invited to discuss 
tentative land values. These meetings were adver- 
tised by paid newspaper advertisements, news stories 
and placards. 

2. Taxpayers were encouraged as the work pro- 
gressed to call at the assessors’ office and examine 
the data there with respect to their properties and 
the properties of others. Many did so. 

3. To every taxpayer was sent, under date of 
Sept. 20, 1930, an open letter from the assessors, 
explaining the methods used in the appraisal. Ac- 
companying this letter was a lithoprint map of the 
entire town at a scale of 1200’ = 1”, upon which was 
shown the unit price for land on all streets, and con- 
taining, further, an illustration of the land valuation 
plan. In a statement printed on the map, addressed 
to the taxpayer, the assessors said: 

This map is presented to you, by the board of assessors 
to enable you to determine the basis af assessment of 
your property, adjoining property, or any other property 
in Greenwich. The values on the map were decided upon 
only after a thorough study of sales data. Conditions af- 
fecting land values were analyzed from every viewpoint. 

4. The letter and map accompanied the legal 
notices required by statute to be sent to all taxpay- 
ers whose valuations were increased. In this case, 
the legal notice was in great detail. 

5. In the annual 1929 published town report, the 
assessors presented an outline of the plans for the 
revaluation and explained the program to be fol- 
lowed in its effort to “give Greenwich a modern, 
scientific and equitable assessment list which will 
equalize the tax burden among all our taxpayers.” 

6. Upon the completion of the work of the board 
of relief, the assessors, on November 25, gave to the 
press a list of names and amounts of reduction in 
all cases acted upon, and issued a statement review- 
ing the revaluation and calling upon the public for 
a continuance of co-operation. In this statement, 
the assessors touched a new high point in Connecti- 
cut tax practice by publishing in the two local news- 
papers of that community, among other things, the 
following: 

We wish to repeat and emphasize, what we have said 
before, that the Assessors’ office is a public office, that its 
records are public, that the taxpayers are entitled to the 
information which it contains, and that the taxpayers will 
confer a favor upon the Assessors by coming to their office 
and giving the Assessors any information which the tax- 


payers have and which they believe might lead to a change 
in assessment. 













ga = owe OH DD 


a -—~=645 fF —— -—t em! 45 


aes AQ OF]. lt Pete bee FO Ot Oe 


ont am tet en OC COUMlCUDO lUCUUlClCUPM 


a ws nee pee eee 6k 


a ae a a et 


»d 


nd 
li- 
fi- 


an 
ol- 


ly, 
1SS 


1€S 


October, 1931 


In the past taxpayers have apparently hesitated about com- 
ing to the office of the Assessors and asking for reductions of 
assessments because the assessments were of such a low per- 
centage of full market value that they feared their assess- 
ments might be raised if complained about, and further, 
because they did not wish to take a position which might 


result in the increase of the assessment on the property of 
a neighbor. 


Neither of these considerations now is of any force be- 
cause, with reference to land, assessments are now made 
at full market value in accordance with the law and tax- 
payers, therefore, need not fear an increase, and, with 
reference to buildings, assessments are individual and have 
no bearing upon the buildings of other taxpayers, except 
that buildings are assessed according to definite standards, 
applicable to all buildings in the Town with variations only 
because of conditions or depreciation affecting the indi- 


vidual buildings. 

7. This will be followed by the publication of a 
tax pamphlet, available for distribution to every tax- 
payer, showing the name, address and detailed valua- 
tion separately of all properties in the town. 


How Each Class of Taxpayer Fared 


For the purpose of comparing the new and the old 
order of assessments, as among the various classes 
of taxpayers, analysis was made of typical cases in 
each of the following five groups: (1) small homes; 
(2) medium-priced dwellings; (3) large estates; 
(4) commercial and central properties; (5) tangi- 
ble personal property of mercantile and manufac- 
turing concerns. 


The results of such examination have been grouped 
in a manner to show how the average owner in each 
classification fared through the equalization process. 
It is shown that average assessment increases ranged 
from 37.92 per cent for the small home cwner to 
161.27 per cent for the owner of “goods and mer- 
chandise.” The average tax bill, however, showed 
a spread from 15.13 per cent reduction for the small 
home owner to 60.78 per cent increase for the per- 
sonal property of merchant and manufacturer. 


For the group mentioned, the greatest measure 
of direct benefit, therefore, was derived by the indi- 
vidual who owned the average small home between 
$5,000 and $10,000 in value. The owner of the aver- 
age medium priced dwelling paid slightly more in 
taxes, the owner of the average large estate is 
shown to have obtained a small reduction in tax 
levy, and the average owner of commercial and cen- 
tral real estate is shown to have benefited in his tax 
bill to the extent of 0.98 per cent reduction. 


There are many exceptions to the average, how- 
ever, aS an examination of the detailed tables which 
follow will show. In many cases, owners of large 
estates, for example, were given sizeable increases 
in assessments and correspondingly large increases 
in taxes. This is inevitable in a wholesale re-align- 
ment of the grand list designed to bring all to a com- 
mon proportionate level. ; 


The small home owner in Greenwich reaped a defi- 
nite and very direct benefit from the redistribution 
of the tax load which the revaluation produced. In 
twenty-five typical cases chosen at random it is not- 
ed that the average assessment increase was 37.92 
per cent, and that the average decrease in taxes was 
15.13 per cent. In this group of homes, presumed 
to be owned by the average resident, the total as- 
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sessment of twenty-five homes before the revalua- 
tion was $125,240, or an average of $5,010. Following 
the equalization work, it is seen that the same prop- 
erties have been increased in valuation to $172,730, 
or an average of $6,909. The average tax bill was 


reduced from $97.69 to $82.91 each—$14.78 less in 
cash. 


This example of typical small home assessments 
serves to confirm the theory that the small home 
owner had nothing to fear from a wholesome, scien- 
tific revaluation. The result in Greenwich has been 
duplicated elsewhere in Connecticut many times. 
The reason undoubtedly is that taxing officials, oper- 
ating under a non-scientific plan, find it compara- 
tively easy to fix a value on the small-sized dwellings, 
which change hands with more or less frequency, 
and whose sales price, or cost of reproduction, are 
available in the majority of cases. It would appear 
that small homes are apt to be assessed at a higher 
per centum of fair market value than property as 
a whole in a municipality whose property is not be- 
ing assessed with the most approved methods of the 
present day. Disproportionate assessments are the 
result of such valuations. Under the new order of 
assessments in Greenwich, taxpayers have a guar- 
antee that all types of property are assessed relative- 
ly and proportionately, as near to market value as 
conservatism will permit. 


[Edit—A table presenting a cross-section of the 
assessment of dwellings of medium size shows an 
average increase of 70.96 per cent in assessment and 
5.21 per cent increase in taxes levied. The percen- 
tage of increase in assessments in 13 cases included 
in the chart ranges from 7.43 to 116.03 per cent, 
while the taxes due range from 33.89 per cent de- 
crease to 32.95 per cent increase. ] 


Large Estates 


Greenwich has long been noted for its numerous 
large and beautiful private estates. No town in 
Connecticut is comparable in this respect to Green- 
wich. Such properties present unusual difficulties 
to the tax assessor, as they are not readily sold and 
rarely, when sold, bring a return equal to the cost 
of reproduction. For that reason, the assessors of 
Greenwich have had more unusual problems of this 


nature to contend with than the average assessor 
in Connecticut. 


It is interesting, therefore, to observe the trend 
of these estates under the new order of assessments, 
as compared with the old. In twenty-four cases of 


the largest private estates in town, chosen at ran- 


dom, it is shown that, while the average assesment 
was increased 55.59 per cent, the average tax bill 
levied thereon was decreased 4.26 per cent. It is 
seen that the average assessment in this typical 
group of $272,864, prior to the revaluation, was in- 
creased to $424,537, and that the average tax bill was 
decreased from $5,320.85 to $5,094.44. The total as- 
sessed value of these properties in 1929 was 
$6,548,740, upon which taxes of $127,700.46 were 
levied. In 1930, the valuations were increased by 
$3,640,145, and totalled $10,188,885 on the new list, 
the taxes upon which aggregated $122,266.62. 
(Continued on page 379) 















































































































































































































































































































































account of the business crisis in practically all 

countries of the world will inevitably increase 
the importance of the problem of international double 
taxation. A special study of the question has been 
undertaken at the request of the International Cham- 
ber of Commerce by a committee made up of mem- 
bers of the American Institute of Accountants. This 
committee prepared a preliminary report, which was 
submitted to the council of the American Institute 
of Accountants and subsequently was presented at 
the meeting of the International Chamber of Com- 
merce. The text of the report follows (published by 
courtesy of The American Institute of Accountants) : 

For some years the question of taxation of income de- 
rived from transactions part or some of which were in one 
country, and part or some of which were in another, has 
been receiving increasing consideration of governmental 
and business organizations. If all the transactions which 
are concerned with the production of income occur within 
the boundaries of a single nation the matter of fair taxation 
of such income is one which can be dealt with by that 
nation alone. It may move within a wide range of tax 
principles and methods and still obtain a fair and reasonable 
determination of income and a just and equitable tax 
thereon. When, however, the transactions of a single en- 
terprise move beyond the boundaries of a single country, 
the problem of international double taxation is presented. 

Each country has a natural desire to obtain the tax on 
income resulting from the transactions within its jurisdic- 
tion. Both experience and theory indicate there is less 
danger that governments will to their own detriment over- 
look income which might be considered to arise from trans- 
actions within their boundaries than that one nation will 
consider income to have arisen from transactions within 
its jurisdiction and another nation will consider this same 
income as subject to tax by it. In each case, therefore, in 
which separate nations adopt different rules for the deter- 
mination of taxable income derived from international 
transactions, part of which fall within the jurisdiction of 
each, there is apt to be a double taxation of the same in- 
come. Experience has shown that such double taxation 
to some extent exists in almost every case in which dif- 
ferent nations have different standards for determination 
of income which is to be subject to tax. This is the prob- 
lem which is now referred to as that of “International 
Double Taxation.” 

It is a problem to which definite and serious consideration 
has been given by governments and business enterprises 
and by governmental and business organizations. The 
fiscal committee of the League of Nations has undertaken 
to make a study of the question. The “Conference of Gov- 
ernmental Experts on Double Taxation,” held in Geneva 
in 1928, adopted certain principles regarding it. It was the 
subject of consideration and passage of resolutions at the 
Amsterdam Congress of the International Chamber of 
Commerce in 1929. Committees of the League of Nations, 
of the International Chamber of Commerce, of the Chamber 
of Commerce of the United States, and other business or- 
—< are now giving their study to these questions. 


aS Senter for raising additional revenue on 


arious governments, including our own, are officially or- 


unofficially giving their consideration to these questions 
and participating in conferences regarding them. The 
American Institute of Accountants has heretofore in a 
rather unofficial manner, through some of its members, on 
invitation participated in certain of these conferences. 
Last winter the American Institute of Accountants was 
asked to participate in the consideration of this subject and 
to have a regular or special committee report its conclu- 
sions, particularly as to accounting features involved. The 
matter was referred to your committee on Federal legis- 
lation. The committee recommended that because of the 
importance of this subject, the special consideration which 
it would require, and the probability that such consideration 
might extend over a series of years, a special committee 
should be appointed. Accordingly, the president of the 





International Double Taxation 


Institute, with the approval of the council, named the un- 
dersigned as a special committee on international double 
taxation. 

The problem presented is not simple of solution. Eco- 
nomic principles, governmental policies, varying systems 
of taxation and a wide range of methods of conducting 
business enterprises, all must be duly considered to reach 
the right solution of these questions. Of no less impor- 
tance are the questions of how to translate into an effective 
international procedure the principles which may be recog- 
nized to be sound and equitable as applicable to the problem. 
Many questions involved will naturally fall to the considera- 
tion of bodies other than your committee. Your committee 
has, however, had directed to it certain particular questions 
as to the relation of the accounts to the problem presented 
and has been asked particularly to report upon the account- 
ing aspects of this matter. Only to a limited extent has 
your committee been able as yet to formulate and state 
its thought on these questions. There are, however, certain 
fundamental facts and principles involved which your com- 
mittee feels must be recognized and may well be here 
stated as a basis for further consideration of these matters. 
These are set forth in the statement which accompanies 
this report. 

To some extent we believe this statement will answer 
certain definite inquiries which have been presented to us. 
We believe that the publication of this report and its ac- 
companying statement, thus making it available to others 
who are considering this subject, will be helpful, and we 
so recommend. 

In giving to it such publicity, it should be recognized that 
it is merely the expression of opinion of the members of 
this committee and is not intended to be and can not be 
considered as an expression by the American Institute of 
Accountants itself. Inevitably it contains some expressions 
of thought and opinion which are individual in their nature. 
Probably there will be some differences of opinion regard- 
ing these matters. If, however, this report shall serve to 
bring out such differences of thought and opinion, we be- 
lieve it will serve a useful purpose. 

Respectfully submitted, 
Henry B. FERNALD, Chairman 
ALLAN DaAvIEs . 
NorMAN G. CHAMBERS 
DonaLp ARTHUR 


STATEMENT BY THE SPECIAL COMMITTEE ON INTER- 
NATIONAL DOUBLE TAXATION OF THE AMERICAN 
INSTITUTE OF ACCOUNTANTS 

If all the transactions of a business are confined within a 
single taxing jurisdiction, neither the taxpayer nor the tax- 
ing authority need be concerned as to the places where 
income arises. If, however, a business is being conducted 
within two or more taxing jurisdictions and each taxing 
authority desires to impose a tax upon the income derived 
within its jurisdiction, the question of where the income 
arose becomes of importance. A difference in point of view 
and basis of determination by the different taxing jurisdic- 
tions may, and experience has shown that it does, usually 
result in an attempt to doubly tax the same income. 

It seems unnecessary here to discuss questions of eco- 
nomic policy involved and the extent to which excessive 
taxation may burden and interfere with business transac- 
tions in international trade. We believe we are justified 
in assuming that there is no desire or intention among the 
nations of the world to deny that in fairness the income 
from international trade should not be subjected to double 
taxation. We likewise believe we are justified in assuming 
that business concerns are willing and disposed to pay a 
fair tax on income derived from business conducted in dif- 
ferent taxing jurisdictions, provided the amount of such 
income is determined in a reasonable and equitable manner 
and on such a basis that it is not subject to double taxation. 

The character of international business transactions in- 
cludes (a) the purchase of goods in one country and their 
sale in another; (b) the production or manufacture of goods 
in whole or in part in one country and their sale in an- 
other, either before or after being subjected to additional 
processes of manufacture or assembly in the country of 
sale; (c) the type of cases where the income is derived 
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from services rendered (e. g., banking, insurance, transpor- 
tation, communication, agency, etc.). There is an almost 
unlimited variety of transactions which may be involved in 
the income-producing activities of a business. The trans- 
actions may involve the purchase of goods in one country, 
their manufacture in whole or in part in another, and their 
sale or partial manufacture and/or assembly and sale in a 
third, or various combinations of production, manufacture, 
trading and rendering service in different countries. A con- 
cern which produces or purchases and sells goods for its 
own account may also act as commission agent for another. 
The many complications which exist in business affairs 
must be recognized, but we believe their solution can best 
be found by first considering the principles applicable to 
some of the simpler cases. 

(a) Dealing first with the question of purchase of goods 
in One country and their sale in another, it may be con- 
tended that no profit is derived from a mere purchase of 
goods as there must be a realization of profit through a 
sale or exchange before there can be taxable income. 


There are, however, instances where a valid reason exists 
for an assertion that a large part of the profit results from 
the purchase, grading and assembly of goods. Thus to 
establish a rule that all profit be assigned to the country of 
sale might result in assigning to such country more than a 
reasonable share of the profit derived from the completed 
transaction. Perhaps this difficulty might be overcome by 
adding to the cost of purchase a reasonable buyer’s com- 
mission on the purchase price and/or a reasonable service 
charge for grading, assembly, etc., which amounts would 
be recognized as income in the country of purchase and 
proper deductions from income in the country in which 
the sale is consummated. In many cases there will be, 
within the country of purchase, open market prices applica- 
able to goods properly assembled and graded, which prices 
would serve as a fair measure of income attributable to 
that country. Manifestly, if any such basis were used for 
computing income assignable to the country of purchase, 
such income would be subject to deduction for the actual 
expenses incurred in such activities. However, where goods 
are simply purchased in the open market, it is fair to hold 
that no profit arises from the mere act of purchase. The 
country of purchase because of the economic benefits de- 
rived by that country from the act of purchase, could thus 
well forego a tax even though a profit might be attributable 
to the act of purchase. 

(b) As to the production or manufacture of goods in 
whole or in part in one country and their sale or partial 
manufacture and/or assembly and sale in another, it is our 
view that in the great majority of such cases the test for 
allocating the income between countries is the reasonable- 
ness of a charge made to the selling unit by the manu- 
facturing unit, and it seems clear that the preferable way 
to record such transactions is to keep separate sets of 
books in each country. The different treatment to be 
accorded to this classification according to whether the trans- 
actions are carried on between affiliated companies or in- 
terests, or between a company organized in one country 
selling its goods through an independent agent in another 
country is referred to later on in this report. 

(c) In the third type of cases where the income is derived 
from services rendered, we believe the principle has been 
well established that such income has its source where the 
service is rendered. This class of cases, however, is subject 
to many variations and the determination of the amount 
of income derived from service in any particular jurisdiction 
is not always easy of solution. There is the question of 
services being rendered in one country but a portion of the 
benefit derived accruing to interests located in another 
country and thus calling for the allocation of a reasonable 
share of the compensation to each of the two jurisdictions. 

In the case of international banking where the determina- 
tion of income from different sources is complicated by 
questions of exchange, it seems apparent that no attempt 
to allocate the world-wide income of such an institution to 
different jurisdictions could properly be made. It may be 
that the solution of this particular problem could best be 
arrived at by regarding the income derived from a par- 
ticular jurisdiction as being the cost which would be in- 
curred by the parent organization if its transactions in 
another jurisdiction were handled by an independent bank 
on a commission basis. In general, the principal rule men- 
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tioned above would be applicable to all transactions involv- 
ing a charge for service, subject however,.to an adequate 
allowance for home office supervision, and subject to modi- 
fication in special cases. One special case that might be 
mentioned is ocean transportation in respect of which there 
already exist reciprocal agreements between this country 
and foreign countries, which have the effect of subjecting 
the profits from ocean transportation to taxes only in the 
country of ownership. The latter type of case, therefore, 


seems to have been already solved so far as double taxation 
is concerned. 


There are three principal forms of organization through 
which international business may be conducted: 


1. Through independent establishments each acting sepa- 
rately within its own sphere but with commercial 
or contract relationships through which international 
trade will be effected. 


2. Through a series of separate corporations each doing 
business within its particular sphere but with an 
inter-related control through stock ownership. 


3. Through separate establishments of a single corpora- 
tion, partnership or individual owner. 


Casual and isolated transactions need not here be dis- 
cussed as they do not seem an essential feature of the prob- 
lem here being considered. 


1. The determination of the income derived from inter- 
national transactions between separate independent enter- 
prises, each doing business within a single country, seems 
not to be in dispute. Although such a form of doing inter- 
national business is outside of our discussion, it may never- 
theless provide a basis for arriving at a proper allocation 
of income in cases of similar transactions entered into by 
the same ownership. 


Each separate enterprise will have its own income which 
accrues to it under the terms and conditions under which 
it conducts its transactions. When concerns dealing at 
arm’s length with one another agree to or accept certain 
terms and conditions as relating to the business transactions 
which they have with one another, we believe these are 
and must be recognized as conclusively establishing the 
basis of the income accruing to each from such transactions. 
This we believe is true regardless of whether taxable in- 
come is determined according to the usually accepted com- 
mercial standards or whether it is determined in some 
other way. We do not believe there is any disposition on 
the part of taxing authorities not to recognize the right of 
a business corporation, partnership or individual dealing at 
arm’s length with another concern to determine the com- 
mercial terms upon which it will engage in business. 


If business accounts are kept it is fundamental that the 
accounts of each concern will be so kept as to reflect the 
income received or accruing to it. The accounts cannot be 
considered adequate and correct unless they do this. .In- 
come tax legislation generally recognizes such accounts as 
the basis of tax returns even though peculiarities in the 
income-tax law may make the net taxable income differ 
somewhat from the ordinary commercial income as shown 
by the accounts. 


If the taxpayer fails to keep true and adequate accounts 
or records of his transactions, then taxing authorities may 
resort to such other bases as may be possible for esti- 
mating, by comparison with other similar businesses or on 
such other basis as may seem fair and reasonable, the 
amount of net income to be subjected to tax. Such arbi- 
trary methods are not appropriate and should not be availed 
of if true and correct accounts or records are kept. 


2. The status of separate corporations each doing busi- 
ness in only a single taxing jurisdiction, although related to 
one another by stock ownership, seems closely analogous 
to the situation presented under point 1. Each corporation 
is at law a separate entity. Its assets and its liabilities are 
subject to a determination separate and apart from the 
affairs of any other corporation, regardless of any stock 
ownership between them. Each corporation has a right 
and duty to determine on a fair and proper basis what shall 
be its relations with other corporations or individuals and 
the terms and conditions on which it shall do business with 
them. On such basis it is proper to compute the profit and 
loss accruing to it as separate and independent from that 
of others participating in these transactions. 
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By proper authority a corporation may within any reason- 

able limits make such terms, conditions or agreements as 
it chooses regarding goods or other property to be ac- 
quired or to be disposed of by it or regarding services to be 
rendered by it or to it, and such terms, conditions and agree- 
ments being binding upon the corporations should be effective 
in determining its taxable profits. This situation is not changed 
by reason of the fact that transactions or agreements may 
be with the parent stockholder or with subsidiary or af- 
filiated corporations, provided only that there is good faith 
and reasonable consideration in such transactions and agree- 
ments. It should be assumed that there is good faith and 
adequate consideration if the business conduct of the parties 
is such as might naturally and appropriately obtain between 
independent concerns similarly dealing with one another. 
For example, if a subsidiary acts as a sales agent for a 
parent corporation on a commission basis such as would 
be appropriate for an independent agency, that relationship 
should be respected. Or if a subsidiary sells goods manu- 
factured by it to a parent corporation at such prices and 
on such terms and conditions as are customary or would 
be appropriate between independent concerns, that basis 
should be recognized for tax purposes. Each corporation 
should keep true and correct accounts of its transactions 
for the purpose of determining the profits or losses which 
accrue to it. 

We do not question that transactions and agreements 
between related corporations may be subject to more care- 
ful scrutiny than those between independent concerns 
dealing at arm’s length with one another. If, however, trans- 
actions and agreements between related companies are bona 
fide and are such as might appropriately exist between inde- 
pendent concerns, they should be given like credence and 
effect. The accounts and records of such related corpora- 
tions should be kept in the same manner and with the 
same effect as would be the case with the accounts of 
independent concerns. Taxable income, in our opinion, 
should be determined accordingly. 

We seem to reach a conclusion here parallel to that of 
point 1, to the effect that the income of such separate cor- 
porations should be determined separately for each cor- 
poration in accordance with its appropriate accounts and 
records. Arbitrary methods of determination of the income 
of such a corporation should not be resorted to, excepting 
only where the accounts and records are found to be errone- 
ous or defective or where its transactions and agreements 
are not bona fide or are not in accord with what inde- 
pendent concerns similarly circumstanced might reasonably 
be expected to do in their relationships one with another. 

The question of interest on any indebtedness between 
related corporations is recognized as a problem for which 
definite rules should be laid down, but we shall not attempt 
to discuss this matter here. However, the question becomes 
of considerable importance in arriving at a proper deter- 
mination of income from doing business abroad in the cor- 
porate form as compared with doing the same business in 
the unincorporated form. 

It is recognized that arbitrary and unnatural relationships 
between a subsidiary and its parent corporation are some- 
times created by the laws of a particular country as well 
as by voluntary act of the corporations themselves. Doubt- 
less some special rules will have to be devised to meet such 
cases but we believe they should be recognized as con- 
stituting the exception and not the general principle applica- 
ble to related corporations each of which is doing business 
only within a single jurisdiction. 

3. A single corporation, partnership, or individual doing 
business through establishments within two or more taxing 
jurisdictions presents the more difficult problem. A solu- 
tion may be found by following as nearly as possible the 
analogy to the cases hereinbefore discussed. Each separate 
establishment could be considered as if it were a separate 
business enterprise. It must be remembered that generally 
the taxpayer can without great difficulty turn any branch 
establishment into a separate corporation. If any attempts 
were made to deal more drastically with branch establish- 
ments than with separate corporations, the taxpayer could 
defeat them, although it might be with some undesirable 
bother and difficulty. It seems reasonable and appropriate 
that the branch establishment should receive substantially 
the same treatment as would be accorded to a separate 
corporation. 
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The essential difference between the subsidiary or af- 
filiated corporation and the unincorporated branch estab- 
lishment is that the corporation is a definitely established 
legal entity which has its own income, assets and liabilities 
and established capital, whereas these matters are not al- 
ways defined in the case of an unincorporated establishment. 
There is, however, no reason why the branch establishment 
can not be brought into the position of a business entity 
which will be recognized to have its own income, its assets 
and liabilities and its working capital. In many cases busi- 
ness organizations so consider their branch establishments 
and so treat them in their accounts. Other business organ- 
izations merely treat the branch as a subsidiary office which 
simply records its own particular transactions to give a 
record for transmittal to the head office for incorporation 
in a single set of accounts for the entire enterprise. 


To treat the branch as a separate enterprise it is neces- 
sary that there should be definite decision as to what shall 
be considered its assets and liabilities, its capital and its 
relations with the rest of the enterprise in accordance with 
which its income will be determined. To a large extent its 
assets and certain of its liabilities will be naturally deter- 
mined according to the actual conditions as they exist. 
There will be the question of whether the capital which is 
furnished to the branch by the head office should be con- 
sidered as borrowed or invested capital. This is analogous 
to the situation of a corporation which may either have its 
entire capital represented by stock or it may have part of 
the capital it requires provided by borrowings from its 
parent or affiliated corporations. 


The same treatment should be accorded to interest on 
inter-office advances or investments as would be accorded 
to interest on intercompany advances or investments of 
affiliated corporations. 


The accounts could be as easily set up and kept in this 
manner for a branch as they are for a corporation (or for 
a partnership). All that would be necessary would be to 
have some official statement of the plan of organization of 
the branch which could be recognized as a basis for thus 
setting up and keeping the accounts. 


The relationships between the branch and the main estab- 
lishment could be made matters of record and could be 
handled in the accounts in the same kind of way as in the 
case of a corporation. The branch might have the same 
latitude as to adopting terms, conditions'and agreements 
for the conduct of its business with other branches of the 
enterprise as a corporation would have with respect to its 
related corporations. These could be made subject to the 
same kind of test, viz., as to whether such transactions 
and agreements were reasonable and of such a nature as 
might appropriately obtain between independent concerns. 
It must be assumed that in any event the branch establish- 
ment will keep such accounts or records as will properly 
set forth its transactions within the country in which it is 
established. To treat the branch as a separate accounting 
unit with its own capital and profits, it is merely necessary 
that there should be established a recognized basis for its 
relations with the rest of the enterprise of which it forms 
a part. If the appropriate basis is adopted, this can be 
reflected in the accounts and taxable income can be deter- 
mined accordingly. 


If the accounts kept for branches considered as separate 
entities are recognized as furnishing the basis for income 
taxable (although subject to evidence of the reasonableness 
of the basis and the correctness of the accounts) there 
would be no need of “fractional apportionment” or other 
arbitrary basis. 

We recognize that there doubtless are many small branches 
that are not so manned and equipped that they could reason- 
ably be expected to keep the full set of accounts necessary 
and appropriate to such separate accounting. This is, how- 
ever, Only the same condition which exists as to many 
small local business enterprises. We do not suggest that 
drastic laws and regulations should be adopted in an en- 
deavor to bring about a complete exhaustive separate ac- 
counting for all such branches. We believe this matter 
must be handled with the same latitude which extends to 
the individual and the small local business. We believe, 
however, that if the branch establishment can and does 
keep such accounts as will establish its separate accounting 


(Continued on page 377) 
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WO opposing concepts of the means by which 
additional Federal revenue should be obtained 
were simultaneously presented to the public 
early in September in the tax revision proposals made 
by Senator David A. Reed (Republican), Pennsyl- 
vania, member of the Senate Finance Committee, 
and Representative Isaac Bacharach (Republican), 


of New Jersey, a member of the House Ways and 
Means Committee. 


The Reed plan embodies the imposition of a uni- 
versal sales tax of one-half of 1 per cent; repeal of the 
capital gains and loss provision in the income tax 
law; higher inheritance tax rates; no change in the 
income tax rates or exemptions. Senator Reed esti- 
mated the sales tax would yield approximately 
$2,000,000,000 a year in additional revenue. 


Representative Bacharach would raise additional 
revenue by increased surtax rates on incomes over 
$100,000 ; increased Federal estate taxes; taxation of 
gifts to prevent evasion of the estate tax and the 
levy of additional taxes on luxuries and nonessen- 
tials other than tobacco, which he believes already 
carries a sufficiently heavy portion of the tax load. 


The commentary which follows appeared in the 
Washington (D. C.) Post: 


Representative Bacharach, in proposing his increased tax 
on incomes above $100,000, higher inheritance taxes, gift 
taxes and taxes on luxuries, declared that there was good 
reason to say that “the rich are getting richer and the poor 
are getting poorer.” 


It would be better for the Congress meeting in December 
to adopt a “timely program of increased taxes with reason- 
able rates,” he said, “than to delay until the situation be- 
comes more desperate and the door is open to more radical 
legislation with unreasonable rates.” To illustrate his state- 
ment that “the rich are getting richer and the poor are 
getting poorer,” Representative Bacharach, who is himself 
an extremely wealthy man, said: 


“The only class which reaped substantial profits during 
the years 1925 to 1929 consisted of about 14,700 individuals 
with net incomes in excess of $100,000 per annum.. This 
class increased their investment income and probably their 


capital by more than 50 per cent; the other classes lost 
ground. : 


“In view of the fact that the Government has placed no 
substantial limitation on the accumulation of wealth, and 
because in recent prosperous years the relatively few tax- 
payers with net incomes in excess of $100,000 have actually 
accumulated extraordinary amounts of capital, it seems 
obvious that these individuals are able to bear and should 
bear the bulk of any increased tax burden.” 


Representative Bacharach did not define the luxuries and 
nonessentials on which he would place a tax. He did Say, 
however, that there should be no increase in the tax on 
tobacco, which is already a heavy one. All the taxes he 
was proposing, Mr. Bacharach said, could be repealed if 
“prosperity returns quickly, as we all sincerely hope.” 


Senator Reed, on the other hand, would make his one-half 
of 1 per cent tax on commodities a permanent one. It 
would not be hard on the consumer, he said, yet the 
$2,000,000,000 it would bring in represents nearly one-half 
of the Government’s running expenses each year. Senator 
Reed’s statement in a sense echoed the radio speech re- 
cently made by Secretary of the Treasury Mellon. 


“Our present dilemma in the Treasury,” Senator Reed 
said, “illustrates the unwisdom of having a very narrow tax 
basis. We have been trying to get our Federal revenue 
out of one-half of 1 per cent of the population. We have 
been doing this on the theory of taxing those best able to 
bear the burden, but as a matter of fact we haven’t actually 


Tax Revision Proposals Conflict 


reached that group. It isn’t the rich man who is actually 
paying the tax, but the big earner; not the rich capitalists, 
but the successful engineers, doctors and other workers. 
Capitalists have had no trouble at all in minimizing their 
burden. 


“Thus, the moment that earning diminishes, as in the 
present depression, the whole bottom falls out of income 
tax collections. The results show the necessity for tax 
revision rather than for tax increase.” 


Senator Reed stressed the importance of his proposal 
that the capital gains and losses provision be eliminated 
from the income tax law. President Hoover, too, has advo- 
cated the elimination of this provision. 


Under this provision, an investor whose stocks gain in 
value must add the gain to his income in making out his 
return. However, when his stocks lose in value he may 
deduct the losses. Since the stock market crash the Gov- 
ernment has lost millions of dollars through this provision. 

Opposition to the proposed general sales tax has 
proven unexpectedly formidable. The chief criticism 
presented is that for a large proportion of the pop- 
ulation, including most manual workers, such an 
impost, in effect, would be a gross income tax with- 
out any allowances or exemptions. Prevailing opin- 
ion in Washington appears to be that a majority 
in Congress cannot be mustered for the tax. 


Recent information from official quarters indicates 
that the Administration has discarded a general sales 
tax as a recommendation to be made to Congress. 
The Administration’s program for meeting the large 
prospective Treasury deficit is represented as 
including “a limited increase in taxes,” rigorous econ- 
omies in governmental expenditures and congres- 
sional appropriations and continued borrowing to 
bridge the gap between revenue receipts and re- 
stricted expenditures. 


The dwindling revenues from the Federal taxes 
which are now in operation have naturally lead Treas- 
ury experts to endeavor to find new reasonably 
satisfactory sources of income. The income tax, while 
providing a prolific yield during periods of prosperity, 
is not a dependable base during periods of depres- 
sion. 


The full consequences of the current depression 
on income tax receipts will not be known before 
next year at the earliest. Compared with this year 
business in 1930 was relatively good, yet income tax 
receipts for the fiscal year to the close of business 
on September 22 were $232,759,336 less than in the 
same period of the previous year. 


Total receipts from all sources for the fiscal year 
to September 22 were $364,258,237 smaller than ex- 
penditures. In addition, the Government has to meet 
obligations incurred in other years and pay interest 
on the public debt left over from the World War. 
It must pay more than $100,000,000 on the public 
debt on December 15 and pay approximately 
$990,000,000 for maturing securities. 

Since last March the Government has floated se- 
curities totaling approximately $3,400,000,000, but 
about half of the amount represented turnover in 
that it was devoted to retiring maturing securities. 
Part of it went to take up the $903,000,000 deficit 
with which the Government finished the last fiscal 

(Continued on page 377) 


























































































































































































































































































































































































































NEW JERSEY STATE-AND-LOCAL TAX SYSTEM AS OF JANUARY 1, 1931 


Date 
or 
informa- | Date tax is due 


. Jan. 10... 10.. 
"Trew A 
All real and personal prop-| Assessed true value..| 2%{ mills.. .......... isla-| Local col-| None........ ‘ a First half Aval 
ag, aot eaprenly emp x ad \ ds sosena Da, 


baad All real and personal prop-| Assessed true value..| To be fixed annually, ac- 
erty, not expressly ex- cording to amount to be 
eS a raised each year. 








Basis of tan Measure of tax Rate of tax 







bewsived out ond pam’ pew Assessed true value. .| Local rates............. 
"ery, t t expressly exemp- 













Amendments. 
Art. XVII, School] State school........... 
Laws, 8 cial 









-} Jan. 10... First half, — 
1; second 
Dee. 1. 









































property).? 

Le cacewuneniinn All real and personal prop-| Assessed true value..| 1 mill. ... «+ | Jam. 10.. | Sas et, Ant 
erty, not expressly ex- as may be ; second half 
empted (exclusive of rail- authorities. neceseary to pay of bonds and interest to finance road Deel 
toad and cana! property)’. building program. Balance to state highway fund to be 









used in construction, improvement, reconstruction and 
rebuilding of State Highway 


































Main stem! of each railroad] Assessed true value. .| Average rate og taxation |State board) State legisla-| Statetrea-| 34 of 1% for| Balance to! January 1.. .] March 1..} June 1. 
and water-way of each of the State oftaxesand) ture. 7 general pur-| counties fi 
all a per-' assessment. public schools} 
sonal property o each rail- maintenance. 
road and of each canal com- 
pany:* franchises.* 
Other realestate used for rail-) Assessed true value... Sepegnatony State board 









All—to die} January 1....| March 1..| June 1. 
tricts where! 

roads are sit- 

uated. 


road or canal purposes in of taxes and’ 
each taxing district in N.J., including the roadbed (other than main stem), wa-| asseesment. 
ter-ways, reservoirs, tracks, buildings, water tanks, water works, riparian 

rights, locks, wharves, and piers, and all other real estate.* 7 


+ teeeeeeeees Shares of the capital stock of} Assessed true value..| 34 of 1%..... . eciciiai County 
banks and associa- board of 
Ganied tie Os aiietty of N. J., or of the U. 8., and trust 
companies organized under the laws of N. J., whose principal place of bus- 
iness is in N. J.** 
coeeeees eeeeeeeee Residence in State......... Males,age 21 or more, $1 ...... 7 * i Local col-} None 
except paupers, id- 3 lectors. 
iots and insane.'® 
Franchises of st. railroad cor-| Gross receipts. . 
porations which have the! 
Tight to use or occupy 8 streets, highways, roads, 
lanes, or public places in N. J 


























-| County None. 
collector. 





checked January 1....| Jan. 10...| April 1. 
in loated and ioe x faring dt Gataint within which principal 





















All. .......] October 1....] Jam. 10...] April 1. 



















5% of gross receipts."'.. State board 
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..| December 31..| Feb. 1. | First balf, April 


Local col-} None. ..... 
lectors. 1; second half, 
Dec. 1. 





















Franchises of allpublie = Gross receipts....... 5% of gross receipts, 2%| State board e jisla-| Local col-| None........ / December 31..} Feb. 1....] First half, April 
ties, other than at. if gross receipts are oftaxesand) ture. : half, 
and railroad and canai cos., than $50,000." assessment. 





having right to use or oc- 






cu we, bs ways, 


























re now , or public pla-' 

ces in . 

Business of express!? and] Gross receipts....... 2% of gross receipts. . . State board at i Seagooes None. ...... Jan. 1 for ex-| Ist Tues-| Ist Monday in 

Pullman car companies. oftaxesand| ture. 0 ; Feb.1) day in| August. 
assessment. for Pullman. 

Business of insurance com-| Total of premiumsre-| Life 1% of surplus; */100| State board ore December 31., Ist Tuee- Ist Monday in 

panies. ceived for ins. on} of 1% upon total gross| of taxesand in May. | August. 









ins. prem ume collected" assessment. 


1% of gross prem- 
iums. 









Par value stocks: '/y of | State board 
1% on capital Cor up of taxes and 
aod including 9d 


ae 
000 t/a of 196 1%, on steak ines $3,000,000 and my eyo $5,000,000. for each additional million over $5,000,000. No-par value 
stocks: 3¢ per share u 05,000 shane tp ¢ per share from 20,000 to 30,000, 1¢ per share from 30,000 to 40,000, 5 millo per share from 40,- 
000 to 50,000, 244 per share above 50,000, 


Issued and outstanding cap-' 
ital stock. 






peeeesenes None. ......] January 1....] Ist Tues- ‘Ist Monday in 
day in August. 































Business of street railway, ipts...... Aves sate of taxation] State board| State legisla-| Local col-| None........ BR, . cecosced December 31..] Feb. 1.... Tires half, April 
traction, gas and electric of Stat oftaxesand| ture. lectors. 1; ouend half, 
light, heat and power cor- assessment. Dec. 1 


porations which use or occupy public streets, high- 
ways, roads or other public p! heey 

Business of marine insurance "Underwritin profit] 5%. Non-domestic com-| Department] State legisla-| Depart-| All.......... None 
companies. 







ent] State legisla-| Depart-| All..........] Nome........ December 31..| April 1...| 15 days after re- 
panies eubiect to bier Banking} ture. ment of ceipt of notice. 


rates provisions of} and Insur- Banking 
retaliatory law. ance. 











surance. 
| letiler State) All 5%| 5% to county! Date of death./ A f t Date of death. 
AS e except 5% cfrendene : omen death: | ea 
ent 


or the 
ter a decedent: Up to $300,000, iF $300,000 to $700,000, My A pay ay Ah pear pl Senne bo St eter 5% § $1 i sage is 


Jo;, $1,400,000 to $1,700,000, 13%; $1,700,000 to Lay ap et '%; $2 op GF and over, 16% meer 
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; $500,000 to $700,000, 79%;; $700,000 to $900,000, 87%; $900,000 to $1, ay 9%; $1 sie0-e00 to yy 10%; $1,400,000 to $1,- 
700, ,700,000 to $2,200,000, 12%; $2,200,000 to $2,700,000, 13%; $2,700,000 to $3,200,000, 14%; $3,200,000 to $3,700,000, 15%; $3,700,- 
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(Chart prepared by Herman Crystal of the Bureau of Economics and Business Research, Rutgers University, and copyrighted (1931) in his behalf by The Tax Research Foundation.] 
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A TAXATION plan, involving increased surtax and es- 
tate tax rates, a gift tax, higher taxes on stock and 
bond transfers, an increase in first-class postage and new 
taxation of the radio industry, motion pictures, automo- 
biles, yachts, airplanes, cosmetics and perfumes, will be 
presented by Representative La Guardia of New York at a 
meeting of House progressives to be held in Washington 
shortly preceding the opening of the next Congress. The 
reported purpose of the meeting is to effect a program of 
tax and other legislation which will have the concerted 
support of liberals in the House of Representatives. 

The proposed tax plan calls for raising $300,000,000 by 
increasing income and inheritance taxes. The surtax rates 
would be 20 per cent on incomes of $100,000 and gradually 
increase to 49 per cent on incomes of $2,000,000 and over. 
The estate tax would be increased by graduated and pro- 
gressive rates up to 60 per cent on all amounts over 
$5,000,000, and “gifts made or trusts created during life 
to escape inheritance tax’ would be taxed at the same 
rate. 

An estimated increase of $100,000,000 in revenue would 
be ‘obtained by taxing transfers of stock at 6 cents a 
share, instead of the present 2 cents, and by applying a 
tax of 5 cents per $100 value on the transfer of bonds. 
On cosmetics and perfumes a tax of 10 per cent is pro- 
posed. First-class postage would be increased to 2% 
cents. The estimated amount which would be derived 
from the tax on cosmetics and perfumes is $15,000,000 and 
that from the increase in the postage rate, $85,000,000. 

Automobiles, yachts and airplanes should pay $100,000,000, 
according to Mr. La Guardia. That amount, he estimates, 
would be raised by a 10 per cent tax on the sale of auto- 
mobiles, yachts and airplanes, retailing for over $1,000, with 
trucks, buses, taxicabs and fishing and industrial boats 
excluded from the tax. 

The tax proposed on the radio industry would: yield 
$75,000,000, it is estimated. That amount would be raised 
by a tax of from 10 to 25 per cent on all revenues derived 
from broadcasting contracts advertising an article, com- 
modity or service and a 10 per cent tax on sales of any 
instrument or part thereof for the reception or trans- 
mission of radio covered by United States patents. Talk- 
ing and sound movies, phonographs and all. mechanical 
reproduction of sound, voice or music would be taxed 
$75.000,000. 

The aggregate increase in revenue which would be de- 
rived from the various proposed new taxes and tax rate 
increases is estimated at about $750,000,000. * 











HE policy to be followed by the Bureau of Internal 

Revenue in determination of the tax liability of fixed 
investment trusts has been a cause of anxiety to sponsors 
of and investors in such trusts. 

A ruling issued in May, I.T. 2572, X-20-5062, was inter- 
preted by some taxpayers as indicating that many fixed 
trusts would be held taxable as associations. That ruling, 
however, applied to a trust which places much more con- 
trol in the beneficiaries, and, in general, has a greater 
degree of quasi-corporate form than the ordinary fixed 
investment trusts. 

“In the typical fixed instrument trust,” I.T. 2572 says, 
“each beneficiary has the power to sever his connection 
with the trust at any time and take out his share of the 
property, either in specie or in cash, but the beneficiaries 
have no control in an associated capacity. There is no 
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Business men are busy, but every business 
man should know enough about life insurance 
to properly protect his business interest in the 
various forms of policy contracts and the prin- 
ciples and practices of the Life Insurance Com- 
panies. 


This book contains no poetry or idle fiction. 
It is a business book for busy men, designed as 
a text or hand book to clarify life insurance, 
eliminate waste and to save the policyholder 
many times its cost in a single transaction. 
Size of book 514x8 inches. 192 pages, printed 
on heavy library text paper, handsomely bound 
in a dark red semi-flexible sealskin Fabrikoid, 
a useful ornament to the Desk. Owing to its 
nature, this book cannot be sent on approval. 


The Wise Man Seeks Wisdom, 
The Foolish Laugh and Turn Away. 
























One of our clients whose policies we audited 
received a cash refund of $22,500.00. 


The readjustment of these policies caused an 
annual saving of over $4,800.00. 
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provision, in other words, whereby they may assemble 
at a meeting, adopt their own rules of procedure, and 
terminate, or otherwise control the trust as a whole, by 
a majority, or some other percentage of the trust shares. 
A provision for binding all the members of a group at a 
regularly called and duly attended meeting, by a note not 
unanimous, is one of the typical features of an association.” 

A later ruling, I.T. 2583, X-30-5151, involved a trust 
agreement which was found to be a strict trust and not 
an association. The criteria considered in determining 
whether a trust agreement will be held to be a strict trust 
or an association are discussed as follows: 

“The question of whether a trust is engaged in business 
is primarily a question of degree, and this is likewise true 
of the question of whether a trust is controlled by its 
beneficiaries or otherwise resembles a corporation in form 
of organization. The entire question, therefore, of whether 
a trust should be classified as a strict trust or as an asso- 
ciation is a question of degree, and while there are certain 
trusts which are clearly trusts and others which are clearly 
associations, there is a border-line zone between the two 
extremes within which are found many trusts of a much 
more doubtful nature. Consequently, while it was stated 
in I.T. 2572 that ‘there is ground for arguing that even 
the most rigid investment trust is engaged in business,’ it 
was not intended to imply that this office is classifying 
such trusts as associations. The meaning intended was 
that such a trust is in the border-line zone between organi- 

zations that are clearly trusts and those that are clearly 
associations, and that when, to such a trust, there are 
added such additional features of business activity, of 
control by the beneficiaries, and of quasi corporate form 
in general, as were presented in the trust considered in 
1.T. 2572, the trust must be classified as an association. 

“In the instant case, however, those additional features 
do not exist, and in view of the present general trend of 
the United States Board of Tax Appeals and court deci- 
sions on association questions, the Bureau does not feel 
justified in placing this trust in the association category, 


even though recognizing that it falls in the border-line 
zone.” 





N MANY of the states indications are that voluntary con- 

tributions for unemployment relief this winter will be 
insufficient to meet requirements, and relief agencies are 
urging increased taxation to provide funds. 

At the extraordinary session of the New York Legisla- 
ture, which closed on September 19, a temporary commission 
was created to administer relief by furnishing employment 
and, if necessary, food, clothing and shelter for needy resi- 
dents of the state. ‘An appropriation of $20,000,000 ‘was 
made for this purpose, to be raised by an increase of 50 per 
cent in the state personal income tax. 

New York is the only state which has directly met the 
problem by providing a fund from increased taxation. In 
New Jersey Governor Larson has proposed as an alterna- 
tive to an added state-wide tax, the conversion of an appro- 
priation of $6,400,000, made by the Legislature last June, 
into a fund to aid the jobless. 

Highway construction as a means of aiding the unem- 
ployed has been a distinct disappointment, because much 
of such expenditures do not benefit the unemployed. The 
work is largely done by machinery and wage payments to 
those employed, as a rule, have been no more than the bare 
cost of a low standard of subsistence while the work lasts. 
The Mayors’ Club of Massachusetts has urged the abandon- 
ment of extensive highway construction that may be under 
consideration by the state and the application of the money 
which would be used for such projects directly to public 
welfare relief. Additional taxation for relief purposes is 
meeting with strong resistance in Massachusetts. 

Governor Conley of West Virginia has disapproved a 
special session of the Legislature to place an additional 
2 cent tax upon each gallon of gasoline for construction 
of county roads as a means of providing jobs for the un- 
employed. The proposal included restrictions on the use 
of steam shovels, air compressors, tractors, graders and 
other machinery in the contemplated highway construction. 

In the State of Rhode Island a number of taxes for 
unemployment relief have been proposed, including higher 
automobile fees, and taxes on amusements, soft drinks, 
electric light, gas and teelphone bills and payrolls. 
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Similarly in most of the other states, new sources of 
revenue to tide over the present emergency are being 
anxiously sought. 


Tt MICHIGAN privilege tax upon the sale and distri- 
bution of malt products and the supplementary regis- 
tration tax on dealers, distributors and manufacturers of 
such products, which were enacted on May 14, have yielded 
nearly $450,000 in revenue, according to a recent report by 
Secretary of State Frank D. Fitzgerald. 


ah tog CAROLINA'S new tax of % mill per kilowatt 
hour is not unconstitutional according to the decision 
rendered on September 7 by a court of three judges con- 
vened pursuant to Section 266 of the Judicial Code of the 
State. 

Suit was brought by the South Carolina Power Company, 
the Broad River Power Company and the Lexington Water 
Power Company for an interlocutory injunction against 
imposition of the tax. 

One of the contentions was that the tax was a burden on 
interstate commerce in so far as it applies to current 
brought from without the state. The opinion, on the con- 
trary, holds that the tax is not imposed on the high voltage 
current which passes in interstate commerce, but on the low 
voltage current which is sold to the consumer, and is an 
excise tax on the business of selling that current. The con- 
tentions that two of the companies were Federal agencies 
and that the law is unconstitutional because it exempts 
municipal utilities were also rejected. 


A® a result of new powers vested in the newly created 
State Tax Commission and the ruling of the United 
States Treasury Department throwing Federal income tax 
returns open to inspection by state officials, large collec- 
tions of back taxes of various kinds in the State of 
Oklahoma are anticipated. Oklahoma has a chance to 
collect enough delinquent taxes to make up the general 
fund deficit and make a state levy for next year unneces- 
sary, according to State Auditor Frank C. Carter. Gov- 
ernor Murray is also of the opinion that large sums in 
gross production, income and gasoline taxes which have 
not been collected can be collected. 





French Stamp Tax on Trading in Foreign 
Securities Contested 


MERICAN brokerage firms with branches in 
France are interested in the results of a test 
case now in the French courts in determination of 
the legality of the levy by the French Government 
of a stamp tax on transactions of brokerage firms 
dealing in foreign securities, a large part of which 
are American securities. 

The suit challenging the legality of the tax was 
brought by the banking house of de St. Phale and 
Company, which was assessed one million francs, 
based on security transactions back to 1929. 

If the tax is held to be valid it is feared that 
trading in foreign securities in Paris will be reduced 
unless it is absorbed by brokers. The tax, which 
amounts to 5 centimes per 1,000 francs, is in itself not 
burdensome, but in addition brokers in France are 
subject to another tax. It is the combination of the 
two levies which has caused anxiety. 


Regulations of Cuban Income Tax 


EGULATIONS of the Cuban income tax, which 
was established by Chapter VI of the Cuban 
emergency tax law of January 29, 1931, have been 
published and are available in Division of Commer- 
cial Laws Circular No. 272, issued by the Bureau 
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of Foreign and Domestic Commerce, United States 
Department of Commerce. 

In addition to construing the basic law, specifying 
the method of computing taxable income and ex- 
plaining the steps required of taxpayers in regis- 
tering, the regulations explain the conditions under 
which foreign corporations are subject to the tax. 


Some Developments in the Field of 
Luxury Taxation 
(Continued from page 359) 


bacco taxation, which properly belongs to the Federal 
Government because of its priority of entrance and its 
greater success in administration. Most of the states 
involved in such a change could easily recoup any 
shrinkage in revenues by extending the principle of 
the income tax or in other ways involving smaller 


administrative costs and yielding more adequate re- 
turns. 


Communications 
Taxation of Intangible Property 


University of Chicago, Chicago, Ill—Sir: In presenting 
[llinois assessment statistics in Table 3 of his paper, “Re- 
sults of Low-Rate Taxation of Intangible Property,” pub- 
lished in the Tax Magazine for August, Mr. Ralph T. 
Compton made no adjustment for the change in the assess- 
ment basis. The assessments are given as reported by 
the Tax Commission, but since the statutory assessment 
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ratio was changed in 1927 from 50 per cent to 100 per cent 
of full value, it is necessary to double the figures for earlier 
years in making comparisons. If this were done, the rec- 
ord of Illinois in assessing intangibles would be even worse 
than Mr. Compton reported it to be. The index numbers 
shown in his Table 6 would, of course, remain unchanged 
for the years 1920 to 1926, inclusive, but the assessment 
of intangibles in 1927 would appear as only 32 per cent, 
and in 1928 only 29 per cent, of the assessments of 1920. 
It might be argued that in 1927 and 1928 there was a 
recognized extra-statutory assessment ratio of 37 per cent, 
but as a matter of fact there were similar departures from 
the statutory rule in earlier years. When the assumption 
is made that Illinois assessments from 1920 through 1926 
were exactly at the statutory standard of 50 per cent of full 
value, with 1927 and 1928 assessments at 37 per cent, it still 
appears that the full value of assessed intangibles in 1927 
was only 86 per cent of the full value in 1920, and in 1928, 
78 per cent. This assumption would imply an unbelievable 
improvement in 1927 from the low level of 68 per cent in 
1925. 

The assessment figures cannot, however, be taken at their 
face value. This is true even after adjusting for assess- 
ment ratios. I am not familiar with the practice in other 
states, but in Illinois, at least, there is an acknowledged 
and growing tendency for all kinds of personalty to be listed 
on the assessment schedule as “all other personal prop- 
erty,” when it is listed at all. Governor Emmerson was 
the object of ridicule when, last year, he based a public 
utterance on the innocent supposition that the Tax Com- 
mission’s report of bank stock assessments represented the 
total of such assessments; bankers soon informed him that 
most of the stock was in “all other personalty.” Obviously 
it is impossible, with a situation like this, to use the statis- 
tics as to particular classes of property with any assurance 
that they are complete or correct or comparable from year 
to year. It is difficult to ascertain whether tangible or in- 
tangible personalty is escaping more rapidly from the IIli- 
nois assessment rolls. It is easy to see, however, that 
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personalty in general is disappearing rapidly from the lists. 
The detailed classification of personal property assessments 
continues to be published in Illinois tax reports, but the 
classification is as consisteritly ignored in the actual assess- 
ment of property. The publication serves only to mislead 
those who use the reports and to demonstrate again the 
low level of tax administration in this state. 


I. M. Labovitz 


Court Decisions 


Amortization of Leasehold—Invested Capital.—(1) Court 
directs Board to reconsider its finding that the March l, 
1913, value of a leasehold for amortization purposes was 
$350,000, whereas the only evidence submitted was the testi- 
mony of an expert valuation witness who stated that the 
value of the leasehold was $982,952 based on rental values 
and expenses which he detailed. 


(2) Exhaustion deductions for 1922, 1923, and 1924 with 
respect to a lease should be based on the term covered by 
the lease itself irrespective of renewal privileges. 


(3) Fee paid to a broker in 1922 for obtaining a sub- 
tenant for a long term is a capital investment deductible 
over the term of the lease. 


(4) Invested capital for fiscal year 1922 represented by 
good will paid in is held correctly determined by the Com- 
missioner, evidence that he allowed a lower value for the 
taxable year than for previous years being insufficient to 
establish error, where there is no evidence as to the value 
at the time paid in. 

(5) Invested capital determination for fiscal year 1922 
by the application of the 25 per cent limitation on intangi- 
bles, as used by the Commissioner, is approved for want of 
evidence establishing incorrectness of amount determined 
by him. 


(6) Amounts expended by a corporation and charged on 
its books as charitable contributions may not be deducted 
as business expenses where the prima facie correctness of 
the Commissioner’s determination that they were otherwise 
is not*overcome by the evidence.—United States Circuit 
Court of Appeals, Second Circuit, in Bonwit Teller & Com- 
pany v. Commissioner of Internal Revenue. Decision of the 
Board of Tax Appeals, 17 BTA 1019, reversed as to the 
first two issues and affirmed as to the other issues. 


Bank Consolidations—Tax Liability to Stockholders from 
Exchange of Securities—Taxable income was realized in 
1919 by the stockholder of a bank with which two other 
banks were consolidated under the charter of the first bank, 
whose name was changed and whose capital stock was in- 
creased, the taxpayer receiving for each share of his orig- 
inal stock one and one-third shares’ of the merged bank. 
“The gain here sought to be taxed was represented by 
shares with essentially different characteristics, in an essen- 
tially different corporation, and hence, the added value, 
although still held by the taxpayer, is taxable income.” 
District Judge Martineau dissented from the majority de- 
cision which overruled that of the District Court, Eastern 
District of Missouri. Decision of Board of Tax Appeals 
affirmed in effect.—United States Circuit Court of Appeals, 
Eighth Circuit, in United States of America v. Anna L. Siegel 
et al., Executors of the Estate of Alfred J. Siegel. No. 9012. 
May ‘term, 1931. 


Compromise siecanaaen of Interest on Taxes, Recovery of 
after Refund of Taxes on Which Interest Was Based.— 
Offer in compromise voluntarily made by the taxpayer with 
respect to interest on 1919 taxes, and duly accepted by the 
Commissioner, may not be made the basis for refusing to 
pay interest on such taxes where they are refunded because 
wrongly assessed. Decision of the trial court, District of 

Minnesota, that compromise agreement as to interest was 
unconditional, valid and binding without regard to the 
legality of the tax itself reversed.—United States Circuit 
Court of Appeals, Eighth Circuit, in Big Diamond Mills 
Company v. The United States. No. 9038. May term, 1931. 
In the cases of Commander Mill Company v. United States 
and Empire Milling Company v. United States, counsel filed 
stipulations to abide by the decision of the Court in the Big 
Diamond Mills Company case. 
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Contract Payments on Coal Lease—Premiums Paid for 
Workingmen’s Insurance—Treatment in Computation of 
Taxable Income.—Agreement, denominated a “lease,” cover- 
ing the mining of coal and providing for minimum annual pay- 
ments for ten years, when the operating company was to 
receive a deed in fee simple for all unmined coal, consti- 
tuted a sale of coal in place so’ that the contract payments 
were not deductible as rental expense but represented 
capital expenditures. 


Expenditures in 1921, 1922, and 1923 for workmen’s com- 
pensation insurance required by the State of Pennsylvania 
in connection with a mining development represent neces- 
sary annual expense corresponding to taxes, adding nothing 
to the capital asset, and are deductible under Article 294 
of Regulations 45 providing that if a taxpayer is not a 
beneficiary under a policy insuring his employees, premiums 
paid are deductible—United States Circuit Court of Ap- 
peals, Third Circuit, in Jefferson Gas Coal Company v. Com- 
missioner of Internal Revenue. No. 4393. October term, 
1930. Decision of Board of Tax Appeals, 16 BTA 1135, 
affirmed on the first issue and reversed on the second. 


Depreciation.—Basis for depreciation of property acquired 
by a corporation from a partnership in 1921 and from an 
individual in 1922 should be the amounts paid for the prop- 
erty, the court finding as a matter of fact that the individual 
purchased the property sold by him acting for himself and 
not as agent of others and that on the facts the provisions 
of Section 203 (b) (4) of the 1926 Act (providing that no 
gain or loss shall be recognized if property is transferred 
to a corporation solely in exchange for stock in such cor- 
poration and immediately after the exchange the transferor 
is in control of the corporation) do not necessitate the use 
of a different basis.—District Court of the United States, 
Southwestern Division of the Western District of Missouri, 
in Joplin Ice Company v. Noah Crooks, Collector. No. 529. 


Dividends Distinguished from Interest.—Six per cent 
cumulative “dividends,” paid upon debenture stock issued 
at 50 per cent discount and having the characteristics of 
preferred stock constituted dividends. They were not de- 
ductible as interest on evidences. of indebtedness merely 
because there was an unconditional undertaking to redeem 
the debentures at par at the expiration of ten years or 
because of the further undertaking to incur no indebtedness 
in excess of $25,000 while the debenture stock was out- 
standing. Nor was the 50 per cent discount subject to 
amortization deductions.—District Court of the United 
States in Kentucky River Coal Corporation v. Robert H. 
Lucas, Former Collector. 


Federal Estate Tax.—Section 302 (c) of the 1926 Act 
providing that transfers made within two years of death 
“shall be deemed and held to have been made in con- 
templation of death” is unconstitutional.—District Court of 
the United States, District of Delaware, in Delaware Trust 
Company, Executor under the Last Will and Testament of 
Wiliam duPont, Deceased, v. Wallace S. Handy, Collector of 
Internal Revenue for the District of Delaware. No. 14. De- 
cember term, 1930. 


Where the beneficiary under the will of his wife was left 
one-third of the testator’s property in fee and a life estate 
in a residence, the residue of the estate being left to trus- 
tees who were required to pay the net income to the said 
beneficiary during his life, and where the beneficiary on 
December 28, 1912, elected in writing to take under the 
will, but later (in 1920 while the estate was still being 
settled) renounced his rights under the will except his life 
estate in the residence and the right to have the trust 
income paid to him, it is held that the renounced property 
was part of his gross estate at the time of his death in 
August, 1923, at the age of 75. It is held that the so-called 
renunciation was a transfer, made “in contemplation of 
death,” his motive prompting the transfer being to protect 
his estate after death. “His concern and purpose had to 


do so directly with the consequences of his death [heavy 
state and Federal death taxes] that the transfer was made 
in contemplation of that event, rather than for reasons 
having to do with continuing life."—District Court of the 
United States, No. District of Ohio, Eastern Division, in 
Fayette Brown, Executor of Estate of Harvey H. Brown, 
Deceased, v. c F. Routzahn, Collector. At Law 16530. 









s left 
state 
trus- 

said 
y on 
- the 
being 
s life 
trust 
perty 
th in 
called 
on of 
‘otect 
ad to 
1eavy 
made 
asons 
yf the 
on, in 
Town, 


October, 1931 


Income, Taxable.—Sales of the right to use a copyrighted 
plan designed to aid newspapers in obtaining classified adver- 
tising (“Taylor Plan”) represented income in their en- 
tirety, the plan being held not to represent property subject 
to exhaustion deductions under Section 214 (a) (8) of the 
1921 and 1924 Acts. 


Where the right to use the above plan was sold under a 
contract calling for $300 payments monthly beginning May 
28, 1921, for ten years, or a lump sum within three years, 
a payment of $80,000 received in 1924 in full settlement 
represented income in that year to the extent that it ex- 
ceeded the amount needed ir allocating $300 a month to 
the years 1921, 1922, and 1923, the taxpayer being on the 
accrual basis, and no further accrual being necessary be- 
cause the contract was at an end.—United States Circuit 
Court of Appeals, Third Circuit, in Thomas D. Taylor v. 


Commissioner of Internal Revenue. No. 4524. March term, 
1931 


Loss by Subsidiary Company, Deduction of by Parent 
Company.—Loss on the liquidation early in 1919 of a sub- 
sidiary company is deductible by the parent company hold- 
ing all the subsidiary’s stock, even though the subsidiary 
was not actually dissolved until December, 1919, and a 
consolidated return, including the subsidiary, was filed for 
1919. Remington Rand, Inc., v. Com., 33 Fed. (2d) 77, fol- 


lowed. 


Cost of stock of a subsidiary acquired in 1916 by a parent 
company for part of the latter’s stock and a note is deter- 
mined not to have been in excess of the value of property 
(a steamboat) at the time of liquidation of the subsidiary 
in 1919.—United States District Court, District of New 
Jersey, in Wilmington Steamboat Company, a Corporation, v. 
Edward L. Sturgess, Collector of Internal Revenue for the 
First District of New Jersey. 


Loss, Deduction for.—Loss sustained by an individual 
upon the sale of stock in 1922 gave rise to deduction for 
“net loss” sustained in carrying on a business, where the 
individual devoted all his time to organizing corporations 
and enterprises of which he had part or full management, 
and the stock sold was that of one such corporation. 


Appellate court is not bound by the decision of the 
Board of Tax Appeals that a taxpayer was not entitled to 
a “net loss” deduction because of the Board’s finding as an 
ultimate fact that the taxpayer was not engaged in a busi- 
ness regularly carried on. “If the decision of the Board 
is not in accordance with the law it is the duty of the 
Appellate Court to reverse it.”—United States Circuit Court 
of Appeals, Eighth Circuit, in J. L. Washburn v. Commis- 
stoner of Internal Revenue. No. 8886. May term, 1931. 
Decision of Board of Tax Appeals, 16 BTA 1091, on these 
issues reversed. 


Corporation’s net loss for the fiscal year ended May 31, 
1922, was deductible from its income for the fiscal year 
ended May 31, 1923, notwithstanding the fact that it filed 
a consolidated fiscal-year return covering 1922-1923 in- 
come of itself and a subsidiary with which it became 
affiliated July 14, 1922. “It is the intention of section 204 
(b) [of the 1921 Act] that a taxpayer shall have the privi- 
lege of deducting from its income in one year a loss sus- 
tained by it in the year (or the second year) preceding. It 
is not conceivable that it should lose that intended benefit 
because it affiliates during the taxable year a subsidiary 
corporation.” Sweets Co., etc., v. Com., 40 Fed. (2d) 436, 
followed.—District Court of the United States, Western 
Division of Western District of Missouri, in Thad L. Hoff- 


man et al., Trustees, etc., v. United States of America. 
No. 7820. 


Payments by Husband to Wife Distinguished from Com- 
pensation “in Lieu of Alimony.”—Payment of $40,000 made 
by the taxpayer to his wife in 1923 to induce her to join 
him in a deed conveying certain realty is held to have rep- 
resented consideration for her interest in her inchoate 
rights in the property under Pennsylvania law. Therefore, 
although at the time of entering into the agreement to 
make the payment (1922) she was being paid alimony inci- 
dent to divorce proceedings, the -Board was in error in 
holding that the payment was taxable as having been made 
“in lieu of alimony.”—United States District Court, Third 
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Circuit, in Jacob W. Frank v. Commissioner of Internal Reve- 
nue. No. 4569. March term, 1931. Decision of the Board 
of Tax Appeals, 19 BTA 915, reversed. 


Railroads, Taxation of.—(1) Depreciation or obsoles- 
cence deductions for 1918 and 1919 as to railroad properties 
abondoned many years prior thereto are not allowable. 
The fact that the Interstate Commerce Commission per- 


mitted a 15-year spread of obsolescence deductions is im- 
material. 


(2) Where the taxpayer in 1910 organized a subsidiary 
company with authorized capital of $25,000 for the purpose 
of taking over the homes of employees forced’ to move 
elsewhere, and up to April, 1918, had advanced $136,200 to 
the subsidiary in excess of the par value of its stock, a sale 
of the stock in 1919 for $40,000 is held to have given rise 
to a deductible loss. The investment in its entirety was 
shown to be $162,833.84, and “the receipts from the trans- 
action, including the sale of the stock, which was the 
method of transferring the property, were $74,890.95.” The 
deductible loss is the difference between the investment 
value on March 1, 1913, and the amount for which the 
subsidiary company was finally liquidated. The evidence 
as to the March 1, 1913, value being unsatisfactory, the case 
is remanded to the Board “for an allowance to petitioner 
of a proper legal deduction.” 


(3) The total amount of compensation received from the 
Government for the use of railroad properties during the 
period of Federal control, as finally agreed upon, was in- 
come for each of the accounting periods for which the 
compensation was allowed.—United States Circuit Court of 
Appeals, Eighth Circuit, in The Kansas Southern Rail- 
way Company and Its Affiliated and Subsidiary Companies, 
etc., v. Commissioner of Internal Revenue. No. 9071. May 
term, 1931. Decision of Board of Tax Appeals, 16 BTA 
665, affirmed,as to issues (1) and (3) and reversed as to 
issue (2). 
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Recovery of Payments in Compromise of Tax Assess- 
ments.—President of a bankrupt company, not having ac- 
quired title to an asserted claim for refund of money paid 
in compromise of tax liability, may not maintain an action 
for its recovery, which right belongs to the trustee in 
bankruptcy. 

Action for recovery of money paid in May, 1927, in com- 
promise of 1918 taxes must be brought against the United 
States as for money had and received, and not against the 
Collector, who was “merely a medium for receiving the 
amount tendered in compromise and for transmitting it to 
the Commissioner, who had the power to compromise. 
The taxes were abated by the compromise.”—District Court 
of the United States, Nor. District of Ohio, Eastern Divi- 
sion, in Floyd C. Snyder v. C. F. Routzahn, Collector. 


Recovery of Taxes.—Recovery of taxes for 1919 and 1920 
based on an alleged error in reporting gross sales of a 
mercantile business is denied, the plaintiff not establishing 
its case by a “preponderance of the testimony.” A stipula- 
tion of facts agreeing with facts found by the Board of 
Tax Appeals, as well as a decision and order of the Board, 
having been read into the record, the District Court is held 
bound thereby. “It seems to me [the court] that plaintiff's 
failure to keep adequate books of account or to preserve 
its invoices and other memoranda, from which to present 
the facts necessary to the establishment of its case, has 
rendered it impossible to make proof necessary to a re- 
covery.”—District Court of the United States, Western 
District of South Carolina, in Davis-McGee Mule Company, 
Inc. v. The United States of America. At Law L1052. De- 
cision of Board of Tax Appeals, 7 BTA 958, affirmed, in 
effect. 


Action for recovery of tax paid September 21, 1920, for 
withdrawal of whiskey from a Government warehouse for 
beverage purposes, is held barred by the statute of limita- 
tions, where the second amended petition on which the 
case was tried was filed after the five-year period and stated 
an entirely different cause of action from that stated in the 
original petition which was filed within the five-year period 
and within two years from the date refund claims were 
disallowed.—United States Circuit Court of Appeals, Eighth 
Circuit, in William Lorenzen v. United States of America. 
No. 9051. May term, 1931. 


Recovery of Taxes Paid by a Predecessor Corporation 
by a Successor Corporation—Validity of Waivers.—Suit for 
the recovery of 1917 income and excess profits taxes of 
predecessor corporations paid by a successor corporation 
may be maintained by that corporation which took over 
all the assets of the predecessor companies and assumed 
all of their liabilities, the predecessor companies going out 
of business before the taxes were paid and the dealings 
of the Government having been with the successor com- 
pany. Section 3477 R. S. does not bar such suit, on the 
authority of Seaboard Air Line Ry. v. U. S., 256 U. S. 655. 


Claims for refund of 1917 taxes not having raised the 
ground relied on in a subsequent suit for recovery, the suit 
must fail. 


Assessment waivers for 1917, one -unlimited, and one 
expiring March 1, 1924, executed after the five-year assess- 
ment limitation period provided by the 1921 Act, but be- 
fore the enactment of the 1926 Act, are valid to extend the 
time for assessment and collection within the time pre- 
scribed. The tax assessed under the unlimited waiver in 
March, 1923, and collected in 1925, collection having been 
stayed by the filing of an abatement claim, may not be 
recovered. Florsheim Brothers Dry Goods Co. v. U. S., 280 
U. S. 453, Stange v. U. S., 282 U. S. 270, Brown & Sons Lum- 
ber Co. v. Burnet, 282 U. S. 283 and Trustees for Ohio & Big 
Sandy Coal Co. v. Com., 43 Fed. (2d) 782, followed.—District 
Court of the United States, Western District of South Caro- 
lina, in Monarch Mills, Successors to Monarch Cotton Mills 
v. John F. Jones as Collector of Internal Revenue for the 
District of South Carolina. Monarch Mills, Successors to 
Lockhart Mills v. John F. Jones as Collector of Internal Reve- 
nue for the District of South Carolina. 


Taxes Paid Under Threat of Distraint.—District Court 
denies jurisdiction as to an action for recovery of 1922 
taxes, where on April 12, 1928, Collector made demand for 
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such taxes, which were paid to prevent threatened distraint; 
on April 11, 1930, plaintiff filed with Commissioner claim 
for refund, not yet decided; on December 17, 1930, Commis- 
sioner notified plaintiff of a deficiency for 1922 in the sum 
originally paid by plaintiff; and on January 12, 1931, the 
plaintiff appealed to the Board. Under these facts, there 
was such a “deficiency” within the meaning of the statutes 
as to give the Board exclusive jurisdiction.—District Court 
of the United States, District of Massachusetts, in American 
— Company v. Thomas VW’. White, Collector. Law No. 
4729. 


Statute of Limitations.—Assessment of taxes for the 
fiscal year ended January 31, 1919, was not barred on April 
26, 1926, where a tentative return was filed on March 26, 
1919, but the complete return was not filed until July 19, 
1919, the five-year assessment period under the 1921 Act 
having been extended two years by two successive waivers. 
The validity of the waivers may not be questioned because 
there was no allegation in the pleadings that they were 
signed before the expiration of the statute of limitations, 
the provisions of the waivers having been set out, and they 
are to be considered as having been signed as of the date 
thereof. 


Assessment of taxes for the fiscal years ended in 1919 
and 1920 may not be said to have been illegally made where 
the deficiency notice was mailed less than 60 days before 
the enactment of the 1926 Act and assessment was made 
before the expiration of the extension period of 60 days 
from the enactment of the 1926 Act during which the Com- 
missioner was prohibited from making the assessment in 
such cases under Sections 274 (a) and 283 (c) of the 1926 
Act. A waiver of the right of appeal signed by the taxpayer 
but not by the Commissioner gave the latter the right to 
make the assessment when he did, the Commissioner’s 
signature being unnecessary.—United States Circuit Court 
of Appeals, Eighth Circuit, in E. E. Atkinson and Company, 
a Corporation, v. L. M. Willcuts, Collector. No. 9121. May 
term, 1931. Decision of District Court, District of Minnesota, 
decided May 29, 1931, affirmed. 


On February 19, 1923, the Government refunded to the de- 
fendant an overpayment of the 1918 taxes of its dissolved 
subsidiary, failing to deduct a deficiency in 1917 taxes assessed 
in 1918. At the date of the refund, collection of the 1917 
deficiency was not barred under the five-year limitation of 
Section 250 (d) of the 1921 Act. An action for recovery 
of the illegal refund, commenced on March 15, 1927, was 
not barred by any statute of limitations, Section 610 of the 
1928 Act expressly saving this action from the bar of limi- 
tation because it was pending before May 1, 1928. Re- 
covery is not barred by the five-year collection limitation 
period of Section 250 (d) of the 1921 Act because the action 
was not one to collect taxes but for money had and re- 
ceived through error of the administrative officers of the 
Government.—District Court of the United States, So. Dist. 
of Illinois, No. Div., in United States of America v. Woolner 
Distilling Company. 


Waivers.—Collection of 1918 taxes was not barred on 
September 11, 1929, where the final return was made on 
June 11, 1919, and an unlimited assessment waiver was filed 
in February, 1924, but not in time to defer assessment of 
the tax, which was made on March 13, 1924. Although the 
waiver did not accomplish its purpose of delaying the 
assessment, it was utilized by the taxpayer to obtain further 
consideration of the case before collection of the tax. The 
Commissioner was justified in refusing to return the waiver 
pursuant to a demand not made until October 23, 1926, 
after the taxpayer had made such use of the waiver as 
desired. A second waiver was executed within a year from 
the first and was followed by a chain of waivers, each 
signed before the previous one expired, the last one ex- 
piring December 31, 1927. Section 278(d) of the 1926 Act 
provides a six-year collection period from date of assess- 
ment in such a case.—District Court of the United States, 
District of New Hampshire, in Brampton lVoolen Company 
v. John H. Field, Collector. Law No. 677. 

Assessment waivers executed in 1924 and 1925 after as- 
sessment had been made, and also after the collection 
limitation period are held valid to extend the collection 
period of the taxes already assessed. The waivers were 
not obtained under duress. “A suggestion by the Govern- 
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ment that it would proceed to collect taxes, whether by 
distraint or by suit, which it claimed to be due and which 
it was its duty to collect, certainly would not constitute 
legal duress.” 

Section 611 of the 1928 Act is not affected by Section 
1106(a) of the 1926 Act which was repealed as of the date 
of its enactment. Taxes collected after the statutory period 
and after the enactment of the 1926 Act may not be recov- 
ered where collection had been stayed by the filing of 
an abatement claim.—United States Circuit Court of Ap- 
peals, Eighth Circuit, in United States of America v. The 
Southern Lumber Company, a Corporation. No. 9007. May 


term, 1931. Decision of District Court, Western District of 
\rkansas, reversed. 























International Double Taxation 


(Continued from page 368) 


bases, these can and should be respected and considered as 
a basis for determining taxable income in the same manner 
and to the same extent that the accounts of the individual 
or the independent corporation are respected and considered. 
We believe that maintehance of separate accounting rec- 

ords showing the results of carrying on business in each 
country is practicable and should be adopted as the general 
basis applicable to the determination of taxable income 
from international transactions, and that resort to frac- 
tional apportionment or other special basis should be the 
exception rather than the rule. However, the essential 
principle in this entire matter is tie fair determination of 
income in such a way that it shall not be subjected to double 
taxation. No recommendation or suggestion in this report 
should be considered to mean that income may be deter- 
mined in one way or another as arising from sources within 
one country unless there is at the same time effective agree- 
ment that its amount shall not be considered as income 
arising from sources within any other country. 

Henry B. FERNALD, Chairman 

ALLAN DAVIES 

NorMAN G. CHAMBERS 
DoNnaLp ARTHUR 










Tax Revision Proposals Conflict 
(Continued from page 369) 


year and the remainder to meet operating expendi- 
tures. 


As to the method of meeting the dilemma, mem- 
bers of Congress are widely divided. Senators 
Watson (Republican); Harrison (Democrat) and 
Representative Tilson (Republican) have expressed 
opposition to higher taxes. Senator Bingham (Re- 
publican) agrees with Senator Reed that the general 
tax base should be broadened. Among those, .in 
addition to Representative Bacharach, who favor 
higher taxes on large incomes are Senators Sheppard, 
Wheeler and Walsh (Montana), all Democrats, and 
Couzens, Brookhart and Frazier, all Republicans, and 
Representative Byrns (Democrat). Senator Glass 
(Democrat) favors higher surtaxes and also exten- 
sion of the lower income brackets. 


Senator Hatfield (Republican) of West Virginia, 
whose state is the only one in the Union which 
levies a gross sales tax, described this form of taxa- 
tion as a “lazy, unfair method of raising revenue.” 
The United States Daily quoted him, further, as say- 
ing that the coal interests of West Virginia were 
responsible for enactment of the gross sales tax law, 
whereas manufacturers opposed it. 


Representative Wood (Republican), chairman of 
the House Committee on Appropriations, is opposed 
to an increase in taxes, An opposite view is taken 
























THE TAX MAGAZINE 377 


























BUNN PACKAGE TYING MACHINE 





















Ties rapidly and securely any package such as Mail, 
Parcels Post, Wrapped Packages, Boxes, Fabrics, 
Printed Matter, etc. Write for folder. 


B. H. BUNN COMPANY 
Vincennes Ave. at 76th St., Chicago 











For CONVENIENCE and COMFORT 


come to the Bismarck . . right in the heart of 
the Loop next to the wholesale, financial 
and theatre district. 


Large, light, outside rooms with super-comfort 


beds soft water for your bath . room 
signals indicating the arrival of your mail ~ 
national reputation for Good Food . . . four dis- 


tinctive dining rooms 
urging you to “come again.” 


Rooms, $2.50 up. 
With Bath, $3.50 up. 


Write for booklet with downtown map. 
NEW 


BISMA 


HOTEL CH 


Randolph at La Salle 


courteous hospitality 





CAGO 


















































































































































































































































































































































378 


by Representative Allen T. Treadway (Republican), 
ranking member of the House Committee on Ways 
and Means, who advocates an increase in surtax rates 
to a level between the present rates and those pre- 
scribed by the Revenue Act of 1921. He does not 
favor either the sales tax proposed or a gift tax. 


Significant Decisions of the Board 
of Tax Appeals 


Banks, Taxation of.—Petitioner, a national bank formed 
by the merger of the Fifty-Second Street Bank of Phila- 
delphia with the Overbrook Bank of Philadelphia, both of 
which were state banks, was held not to be a continuation 
of the old constituent corporations, within the meaning of 
Section 206 of the Revenue Act of 1924, and therefore is 
not entitled to deduct from its net income a net loss sus- 
tained by one of the predecessor corporations.—Overbrook 
National Bank of Philadelphia v. Commissioner. Dec. 7148 
[C. C. H.], Docket No. 7148. 


Capital Expenditure Distinguished from Current Ex- 
pense.—An amount expended by the petitioner during the 
taxable year in acquiring the franchise of a competitor and 
obtaining such competitor’s promise to remove a pontoon 
bridge which was being operated free of tolls in competi- 
tion with petitioner’s bridge and which endangered the 
safety of petitioner’s bridge held to constitute a capital ex- 
penditure exhaustible over the unexpired life of the fran- 
chise—Eagle Pass & Piedras Negras Bridge Company v. 
Commissioner. Dec. 7144 [C. C. H.], Docket No. 42460. 


Corporation Purchasing and Forwarding Agent for a 
Foreign Principal, Tax Liability of —A domestic corpora- 
tion was formed for the purpose of acting as purchasing 
and forwarding agent in this country for a foreign principal 
and was designed to carry on its activities without profit or 
loss.. Held: 

(1) Interest received upon funds deposited in banks in its 
own name, and profits derived by it from trading in cotton 
futures should be included in its income for the periods 
when so received. 

(2) Expenditures made by it in connection with the pur- 
chase and forwarding of goods on account of its principal 
represent additional cost of such goods to the principal 
and are not deductible from income of petitioner.—All 
Russian Textile Syndicate, Inc. v. Commissioner, Dec. 7149 
[C. C. H.], Docket Nos. 31144, 40764. 


Corporation Successor to Co-partnership—Liability for 
Tax Deficiency of Predecessor Firm.— Where a co-partner- 
ship under and in accordance with the provisions of section 
229 of the Revenue Act of 1921 elects to have its income for 
the calendar year 1921 taxed as the income of a corporation 
is taxed, the respondent’s action in asserting a deficiency 
for 1921 against the co-partnership’s successor, a corpora- 
tion, is erroneous.—Murphy Dillon Company v. Commission- 


er. Dec. 7137 [C. C. H.], Docket No. 31254. 


Dividend Distinguished from an Alleged Gift.—A distri- 
bution to the principal shareholders of a corporation not 
strictly in proportion to their holdings, is held to be within 
the statutory definition of a dividend, and the fact that it 
was referred to as a gift in the corporate resolution au- 
thorizing it, together with oral testimony of other principal 
shareholders and directors that the amount distributed to 
one of them (the petitioner) was prompted by their grati- 
tude for his service in preserving an estate of which they 
were beneficiaries—a reason applicable to petitioner but not 
the other distributees—is insufficient to support the con- 
clusion that the distribution to petitioner was a gift—Dec. 
7135 [C. C. H.], Docket No. 50200. 


Federal Estate Tax.—Prior to 1918 decedent took out 
twelve policies of insurance upon his own life, naming as 
beneficiaries therein persons other than his executor; in 
eight of these policies decedent reserved the right to change 
the beneficiary named or to revoke a prior assignment, in 
three of them the complete insurance policy was not sub- 
mitted in evidence, and in one decedent reserved the right 
to the cash surrender value at maturity or upon surrender 
of the policy: Held, that as to the nine policies in which 
decedent made reservations, the proceeds should be in- 
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cluded in his gross estate under the rule announced in the 
Chase National Bank v. United States, 278 U. S. 327, and that 
as to the remaining three policies the determination of the 
respondent must be approved since petitioner failed to show 
that decedent had reserv ed no benefits under the insurance 
policies. 

During the decedent’s fifetinse the company which em- 
ployed him took out a group policy of insurance covering 
its employes and issued a policy thereunder to the petition- 
er: Held, that the proceeds of such policy should not be 
included in decedent’s gross estate under Section 302 (g) 
of the Revenue Act of 1924 as “policies taken out by the 
decedent on his own life.”—Bessie M. Ballinger, Executrix 
of Estate of Walter F. Ballinger, Deceased, v. Commissioner. 
Dec. 7138 [C. C. H.], Docket No. 32177. 


Profit on Sale of Interest in Corporation Distinguished 
from Realization of Compensation for Personal Services 
Rendered to Corporation in Prior Years.—On April 1, 1920, 
petitioners executed a contract by which they were given 
stock interests in a corporation for the purpose of retaining 
their services. They sold their stock interests to the cor- 
poration in 1925 for a consideration of $200,000 paid to each 
in said year. 


Held, that said stock interests cpastinened property, and 
that the difference between the fair market value in 1920 
and the selling price in 1925 constituted capital gain taxable 
to the petitioners in the latter year at the rate applicable to 
capital gains.—J. C. Bradbury v. Commissioner, Earl C. Etfert 
—— Dec. 7147 [C. C. H.], Docket Nos. 45780, 


Royalties, Taxation of. —Payments made to the taxpayer 
by his licensee, the Palmer School of Chiropractic, for use 
of an invention, known as a “neurocalometor,” of which 
the taxpayer was part owner, are taxable income to him 
for the year received. During the year 1925, findings show 
that chiropractors paid to Palmer School of Chiropractic 
for rental of the device $1,592,803, of which petitioner re- 
ceived $105,931 in royalties —Frank W. Elliott v. Commis- 
stoner. Dec. 7154 [C. C. H.], Docket Nos. 32632 and 42454. 


Transferees—Jeopardy Assessments.—Where a jeopardy 
assessment was timely made under Section 274 (d) of the 
Revenue Act of 1924 and no claimi in abatement was filed, 
no further notice from the Commissioner was necessary in 
order to fix the amount of the deficiency. A transferee 
notice within six years thereof was timely—Dec. 7132 


[C. C. H.], Docket No. 21950. 


Trusts, Taxation of.—The provisions of Section 202 (a) 
(2) of the Revenue Act of 1921 are not applicable to a valid 
and continuing trust taxable under Section 219 of the same 
act.—Bankers Trust Company, as Trustee under Trust 
Indenture dated December 23, 1922, by and between George 
Marshall Allen and said Bankers Trust Company, v. Com- 
missioner. Dec. 7155 [C. C. H.], Docket No. 32459. 


Waivers.—A waiver of the statute of limitations covering 
the calendar year 1921 and given by a taxpayer to his at- 
torney who holds a power-of-attorney authorizing him 

“generally to do, execute, and perform every act and thing 
whatever necessary or proper to be done with respect to 
the premises” for the year 1920 as well as for 1921 and who 
changes the waiver to cover the year 1920, and then gives 
it to the Commissioner who accepts it, is a valid waiver 
extending the time within which an assessment of de- 
ficiency for 1920 may be made.—E. M. Pringle Naval Stores 
Company, Inc. v. Commissioner. Dec. 7140 [C. C. H.], Doc- 
ket No. 34289. 

A waiver of the time within which the assessment of a 
deficiency in income and profits tax for 1918 may be made, 
executed after the statutory period of limitation had ex- 
pired, authorizes the collection of a deficiency in tax there- 
tofore assessed. Decisions of the United States Supreme 
Court in Annette Aiken, Administratrix v. Burnet, 51 S. Ct. 
148, and Charles H. Stange v. United States, 51 S. Ct. 145, 
followed.—Dec. 7141 [C. C. H.], Docket No. 25439. 


Write-off of Debt Acquired in Reorganization, Treatment 
of for Tax Purposes.—Upon incorporation in December, 
1925, the petitioner issued its capital stock in exchange for 
the assets of the predecessor business carried on as a sole 
proprietorship. Among the assets thus acquired was a 
promissory note of the Fairmont Market Company in the 
principal amount of $11.000, together with accrued interest 
thereon of $330. The Fairmont Market Company was in- 
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solvent at December 31, 1924, and at December 31, 1925. 
In order to save the Fairmont Market Company from bank- 
ruptcy, the petitioner relinquished its claim for payment of 
the note and accrued interest and charged same off its 
books of account to surplus in 1926. Held, that the petitioner 
is not entitled to deduct from its gross income of 1926 any 
amount in respect of the charge-off made—Russo Fruit 
Company, Inc. v. Commissioner, Dec. 7150 [C. C. H.], Docket 
No. 46282. 


Rulings of the Bureau of Internal Revenue 


Estates and Trusts.—In view of the decision of the 
United States Circuit Court of Appeals, Second Circuit, in 
Merle-Smith v. Commissioner (42 Fed. (2d), 837, certiorari 
denied 282 U. S., 897), in which the court held that a reason- 
able allowance for depletion should be made in computing 
the income of beneficiaries from royalties on mining prop- 
erty held in trust, General Counsel’s Memorandum 1673 
(C. B. VI-1, 252) is revoked in so far as it is inconsistent 
with that court decision.—G. C. M. 9804; X-36-5198 (p. 11). 


Income to Lessor from Improvements Made by Lessee. 
—No income is realized by the lessor by reason of improve- 
ments by the lessee until the lessor either comes into bene- 
ficial use or possession thereof, or, under the terms of the 
lease, it is clear that the lessor will come into such use and 
possession while such improvements are yet valuable—and 
in the latter case only to the extent of the present value 
of the future right to such use and possession.—G. C. M. 


9755; X-37-5202 (p. 3). 


Information at Source.—It will be a satisfactory com- 
pliance with the provisions of Article 818 of Regulations 
74 if ownership certificate—dividends on stock (Form 1087) 
disclosing actual ownership of stock and dividends thereon, 
or a substitute form approved by the Bureau, is filed by 
brokers for each customer where the individual dividend 
credit to the customer’s account is $125 or more, disregard- 
ing credits of less than that amount. 


If the broker desires he may retain the forms so prepared 
until the end of the calendar year and forward them to the 
Bureau only in those cases where the aggregate amount 
of the individual dividend credits as shown by the forms 
equal or exceed $500.—I. T. 2590; X-37-5203 (p. 6). 





Installment Sales.—The transfer of the installment obli- 
gations constituting a portion of the assets of a trust estate 
to the remainderman upon the termination of the trust is 
a transaction falling within the scope of Section 44(d) of the 
Revenue Act of 1928, and the income of the trust should 
be computed under the provisions of that section. The 
income of the trust represented by the installment obliga- 
tions transferred is deductible by the trust and taxable to 
the beneficiary. —I. T. 2589; IX-36-5195 (p. 3). 


Taxes Deductible from Gross Income.—The motor ve- 
hicle fuels tax imposed by Chapter 239, Laws of New 
Jersey, 1930, is deductible in the Federal income tax return 
of the consumer who pays it and to whom it is not re- 
funded. If, however, such tax is added to or made a part 
of the business expenses of such consumer, it can not -be 
deducted by him separately as a tax. As Chapter 239, 
Laws of New Jersey, 1930, did not take effect until De- 
cember 1, 1930, only such motor vehicle fuels taxes as were 
paid thereunder on and after December 1, 1930, may be 
deducted under this ruling.—I. T. 2588; X-36-5194 (p. 2). 


The liquid fuels tax imposed by the State of Pennsylvania 
under the act approved May 21, 1931, known as “the liquid 
fuels tax act,” is deductible in the income tax return of 
the distributor who pays it and to whom it is not refunded. 
If, however, such tax is added to or made a part of the 
business expenses of such distributor, it can not be de- 
ducted by him separately as a tax.—I. T. 2587; X-35-5187 
(p:. 2). 

Where a corporation in the State of Connecticut is on 
the accrual basis, the deduction for State excise taxes based 
on net income is allowable, for Federal income tax pur- 
poses, for the taxable year in which the income is earned. 


—G. C. M. 9774; X-38-5210 (p. 3). 
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Gain or Loss, Determination of.—On February —, 1901, 
the owners of certain property executed an oil and gas lease 
for a period of 12 years, with privilege of renewal and right 
of assignment. On October —, 1906, the lessee and a cor- 
poration executed an instrument transferring to the corpo- 
ration all the interest, right, and title which he held. On 
August —, 1917, the lessee died. Royalty payments to the 
estate were made by the vendee pursuant to the October —, 
1906, contract for the years 1923 to 1926, inclusive. The 
lessee’ s estate reported none of these payments as income 
in its returns for the years in question, on the theory that 
such amounts were returns of capital. 

Held, that the taxpayers should be allowed to recover 
the full amount of their capital before treating any portion 
of the receipts from the contract as income. General Coun- 
sel’s Memorandum 8650 (C. B. IX-2, 214) modified—G. C. 
M. 9798; X-38-5211 (p. 7). 


Distribution of Local Tax Burden 
(Continued from page 365) 


This condition is illustrated by a table showing 
these property assessments “before and after.” One 
case is to be noted in which an estate previously as- 
sessed at $1,299,050 was increased to $1,772,780— 
almost a half-million dollars—yet the taxpayer’s bill 
was reduced from $25,331.48 to $21,273.36—or 
$4,058.12, a reduction of 16.02 per cent. 


Commercial Properties 


Analysis of the assessment of central, commercial 
and industrial properties shows vast changes in val- 
uation over 1929. In a group of sixteen cases, 
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properties assessed in 1929 for $3,382,940, were in- 
creased by $2,060,405 to $5,443,345, an increase of 
60.91 per cent. The’ average assessment swas 
$211,434 in 1929 and $340,209 in 1930, an increase of 
$128,775. The average tax paid in 1929, however, 
was $4,122.96, compared with $4,082.51 in 1930—a 
decrease of 0.98 per cent. Increases in assessments on 
this type of property ranged as high as 132.32 per 
cent, while, in one case, a 13.22 per cent decrease in 
assessment is noted. In only six cases will more 
taxes be paid, however. 

[Edit—In a table showing ten examples of re- 
vision in assessment of tangible personal property 
of mercantile and manufacturing concerns, it is 
shown that the valuations (ten examples) increased 
161.27 per cent, and the average tax thereon in- 
creased 60.78 per cent. The commentary says: 
“The assessors’ task in reaching and valuing such 
personal property is most difficult. In the absence 
of a definite rule or formula for approaching this 
problem, the average assessor is handicapped. In 
the revaluation process in Greenwich, every mercan- 
tile and manufacturing plant was visited, and figures 
obtained from the officers and the books of the 
business as to values.” 


Personal Froperty of Public Utilities 


One of the most difficult types of property which 
the assessors are required by statute to appraise is 
such personal property of water, gas and electric 
companies as cables, wires, poles, mains, conduits, 
meters, etc. In the course of the revaluation, the 
assessment of this type of property in Greenwich 
underwent a pronounced increase. It is shown that 
in 1929 this property was assessed at $310,000, upon 
which taxes of $6,045 were paid. On the 1930 list, 
the valuation rose to $1,240,200, upon which taxes 
of $14,882 were levied. 


Assessments on Greenwich-Stamford Border 
Compared 


It happens that in a number of cases properties 
of individuals living in Greenwich are divided by the 
Stamford-Greenwich town line. As a result, of 
course, such properties are included in the assess- 
ment lists of both towns. 


A group of ten typical cases was selected in sec- 
tions where the land was similar on both sides of 
the town line, and, therefore, a fair subject for com- 
parison. In these cases, it is observed that Stam- 
ford is assessing such property at an average of 35.76 
per cent of the new Greenwich valuations. In other 
words, where the average valuation fixed on the 
Greenwich side of the line is $1,756 per acre, the 
same type of property on the Stamford side is valued 
at an average of $628 per acre. 

The Greenwich values represent the combined 
judgment of the real estate board of Greenwich, the 
assessors and the appraisal organization employed 
by the town to assist the assessors. The valuations 
are based largely on actual sales data, sufficient 
transfers of title being available to reflect the fair 
value of the land. It is to be noted, further that in 
no cases involving these assessments along the town 
line were appeals taken by the owners, as a result 
of the revaluation. It would seem, therefore, that if 
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the Greenwich values are not objectionable to the 
owners, the Stamford valuations, for land in all re- 
spects similar, should bear a closer relation to the 
Greenwich prices than is the case at present. 

In all of these cases, the assessed valuation of 
buildings constituted only a small part of the total 
assessment, and, for accurate comparison, have been 
excluded from consideration. 

Analysis of the cases mentioned shows that some 
Stamford land assessments represent only 21.43 and 
25 per cent of the Greenwich assessments for the 
same type of land. Others represent 48.50 and 62 
per cent. From the standpoint of the taxpayer who 
owns property so divided by the town line, it must 
be difficult to reconcile the different methods em- 
ployed in the adjoining towns, which result in such 
a wide divergency in valuation. 


Practical and Legal Aspects of Business 
Insurance Trusts 
(Continued from page 361) 


Valuation of Partnership and Corporation Interests 

It is generally conceded that a method of valua- 
tion of the interests of a deceased partner or stock- 
holder should be provided in the trust agreement. 
Regardless of the method selected, the process 
should result in the determination of a fair market 
value of the interest appraised. This is important 
in order properly to compensate the estate for the 
asset which is sold and to prevent contest of the 
transaction on account of the inadequacy of the con- 
sideration. The appraisal should consider the tangi- 
ble and intangible assets of the partnership or 
corporation, and, also, the liabilities.and the past 
earnings of the business. 

Great consideration must be given to the interests 
of the survivors. It may well be that the deceased 
partner or stockholder is the leading factor in the 
business. If so, the instant he dies a question arises 
as to the then worth of the business and its future 
success. Experience in handling estate tax cases, 
where a partnership is required ‘to be liquidated or 
stock of a close corporation must be sold for the 
estate, proves the invariable shrinkage of value when 
a leader in a business concern passes away. 


Tax Problems 


The primary purposes of business insurance trusts 
are to secure the interest of a deceased stockholder 
or partner to his survivors in the business and elim- 
inate the dangers of inexperienced or adverse new 
parties. Therefore the problems of taxation ordinar- 
ily sink into a secondary, if not remote, position. 
However, the element of taxes may become of such 
importance that it will affect the method of transfer 
to be adopted. 

At the present time, when government treasuries 
are facing deficits we may expect changes in state 
and federal laws to meet revenue demands. There- 
fore it is difficult to give present advice which will 
be sound or applicable next year. 

If insurance is made payable to the trustee and by 
it turned over to the estate of the deceased in pay- 
ment for the partnership interest or shares of stock 
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there are two parties interested in regarding their 
taxability, viz: the trustee and the estate of the de- 
ceased. There are two forms of tax liability to be 
considered, viz.: death tax (Federal and state) 
and income tax. In the following discussion it 
will be assumed that the trustee is the beneficiary 
under the policies of insurance, either by direct writ- 
ing of the policy or by assignment thereof, and that 
the proceeds of the policy of a deceased partner or 
stockholder are to be delivered by the trustee to 
the estate of the deceased in return for transfer of 
interest to the surviving trustors. 

Under Section 9% of the California Inheritance 
Tax Act proceeds of life insurance policies payable 
to the insured, or to the estate, executor or adminis- 
trator, or personal representative of the insured, 
shall be subject to tax. The proceeds of all other 
life insurance policies payable on account of the 
death of the insured shall not be subject to the tax.** 

The question naturally arises as to whether the 
trustee becomes liable for any inheritance tax on the 
insurance proceeds. The answer is in the negative. 
The California law provides for a tax only on gifts, 
legacies, inheritances, bequests, devises, successions 
and transfers.** It is an inheritance tax law and not 
an estate tax law. The insurance proceeds replace 
another asset of the estate (the partnership interest 
or stock). Thus such proceeds become subject to tax 
on distribution. The value of the property is that of 
the time of death, but it may be that the appraisers 
of the estate will find a value in excess of that reached 
by the process of valuation prescribed in the trust 
agreement and thus increase the amount of this tax. 


43 Chap. 844, California Statutes 1929, page 1842. 
44 California Statutes 1921, page 1500, California Stats. 1929, Chap. 844. 
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The Federal Revenue Act provides for the inclu- 
sion in the gross estate of the decedent all insurance 
taken out by the decedent on his own life and re- 
ceivable by the executor and the excess of $40,000 
of the amount receivable by all other beneficiaries 
as insurance under policies taken out by the dece- 
dent on his own life.*®° The trustee of a business in- 
surance trust, as beneficiary under a policy of 
insurance, will not be taxed on the insurance pro- 
ceeds.** Any tax on the life insurance proceeds, as 
such, falls on the estate. 


However, there is an incidental question of some 
importance. If the trustee is the actual owner of 
title to the stock of a corporation, which it is obli- 
gated to deliver to the surviving stockholders upon 
receipt of a consideration (proceeds of life insurance 
policies plus additional cash or notes) and to deliver 
such consideration to the estate, is there a liability 
for income tax? If there is, whose is the liability? 
If the trustee has an absolute and irrevocable title 
at the time of the trustor’s death, the basis of value 
(on a transfer in trust after December 31, 1920) in 
the hands of the trustee is that of cost to the trus- 
tor.*? 

The trustee, under most of the trust forms, in fact 
effects a sale of the shares of stock. If the price 
which it receives for the shares of the deceased 
stockholder is in excess of the cost of such shares to 
the decedent, income has ben realized. The situa- 
tion does not appear to come precisely within the 
provisions of the Revenue Act of 1928.4° Because 

# Revenue Act of 1926, section 302(g), Regulations 70, Art. 25. 

46 Revenue Act of 1928, section 22(b)(1); Regulations 74, Art. 82; 
Regulations 70, Art. 27. 


47 Revenue Act of 1928, section 113(a)(3), Regulations 74, Art. 594. 
48 Sections 161, 166, 167—Revenue Act of 1928. 
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the grantor is dead and the trustee is acting not only 
on behalf of the deceased grantor, but on behalf of 
his co-grantors who survive, the gain may be tax- 
able to the trustee. The proceeds of the sale, when 
delivered to the estate, would then be free from in- 
come tax because they come into the estate as a part 
of its capital, though they will be subject to estate 
tax. However, if the trustee is liable for a tax and 
does not pay, the trustors who receive the stock of 
the deceased and the estate are possibly subject to 
transferee liability for the tax.*® 

If the holding of stock of a corporation by the 
trustee be in the nature of an escrow or its title be 
subordinate to the title of the estate, then the situa- 
tion is different. The basis of value of the stock 
would be its fair market value at the time of death 
of the decedent.®°° The sale, while accomplished by 
the trustee, would be a sale by the estate, therefore 
there would be no gain subject to income tax, unless 
the value of the stock was appraised by the estate 
appraisers to be of a lesser value than that deter- 
mined under the provisions of the trust agreement. 
The last mentioned contingency is not likely to hap- 
pen. 


Basis of Assets Acquired through 
Reorganization 


(Continued from page 357) 

interest or control of A and B and C and D are con- 
sidered independent, then there will not be an 80 per 
cent interest or control, and the properties will be 
stepped-up $75,000, and the basis will be $175,000. 
Thus the basis would be stepped-up $50,000 in excess 
of the gain recognized, even though A and B and 
C and D were associated with some portion of the 
assets immediately before the transfer and appar- 
ently no new capital has come into the new corpo- 
ration. 


Control 


It is recognized in Article 599, Regulations 74, 
“that property may be acquired in connection with 
a reorganization without the provisions of Section 
113 (a) (7) and Article 598 being applicable, be- 
cause of the fact that an interest or control of 80 
per cent or more does not remain in the same per- 
sons.” However, the Regulations do not undertake 
to explain the meaning of the term control found in 
Section 113 (a) (7). 

At this point it might be well to state that the 
problem is whether the term control as found in Sec- 
tion 113 (a) (7) is defined in Section 112 (j) irre- 
spective of the language of the definition which 
indicates that the definition applies only to the term 
control as found in Section 112. 

The term control is defined in Section 112 (j): 

Definition of Control.—As used in this section the term 
“control” means the ownership of at least 80 per centum 
of the voting stock and at least 80 per centum of the total 


number of shares of all other classes of stock of the cor- 
poration. 


Section 112 (j) does state, as used in this section 
the term control means, etc. This language indicates 
that the definition of the term is restricted to the 

#9 Sections 311, 505 Revenue Act of 1928, Sections 280, 316, Revenue 


Act of 1926. F 
© Section 113(a)(5), Revenue Act of 1928. 
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term when used in Section 112; however, in view of 
other considerations, it is unwise to place too much 
stress upon this language. 

Section 112 and Section 113 are so inseverably 
connected that it is unreasonable to suppose that 
the term control was intended to have one meaning 
when used in Section 112 and a different meaning 
when used in Section 113. In addition to this it is 
reasonable to assume that if the definition of the 
term control contained in Section 112 (j) were in- 
tended to be limited to that term as found in Section 
112, Congress would have undertaken to define the 
term control as used in Section 113 (a) (7). 

It is arguable, therefore, that the term control used 
in Section 113 (a) (7) is intended to be as defined 
in Section 112 (j) and means the ownership of 80% 
of all classes of stock of the transferee corporation. 


Interest 


The term interest is neither defined in the Revenue 
Act nor in the Regulations. 

The term interest means the ultimate beneficial 
rights in the property according to G. C. M. 7472° 
which states: 

The term “interest” is a very broad one, clearly much 
broader than the term “ownership,” and since it is used in 
a provision having reference only to property owned by a 
corporation and acquired in connection with a reorganiza- 
tion (commonly, if not universally, in connection with a 
transfer by one corporation to another, and then a change 
of ownership from one corporation to another), the con- 
clusion is irresistible that the term in Section 204 (a) (7) 
is used to designate that ultimate or beneficial species of 
rights, in the nature of ownership, which the individual 
shareholder has in property the direct ownership of and 
the beneficial and legal title to which is in a corporation of 
which the individual is a shareholder. Any other construc- 
tion would render the statute totally meaningless, for if the 
statute contemplates ownership, either legal or equitable, 
it is obvious that the acquiring corporation has the whole 
legal and equitable ownership, and accordingly no interest 
or control of any percentage can be said to remain in any- 
one “immediately after the transfer.” 

In seeking the application of a term the meaning 
of which is not apparent from the statute, frequently 
it is helpful to attempt to find the situation to which 
it is reasonable to infer the term was intended to 
be applied. 

Bearing in mind that the term control is predicated 
upon ownership of stock, we find that situations fre- 
quently occur in which immediately after the trans- 
fer 80 per cent of all classes of stock is owned by a 
trust, a corporation, or by voting trustees; whereas 
immediately before the transfer 80 per cent of all 
classes of stock was owned by individuals, or vice 
versa. In view of the fact that the term control re- 
lates to ownership of stock, an 80 per cent control 
would be absent in such cases; however, in these 
situations 80 per cent of the ultimate beneficial rights 
(interest) in the property may remain in the same 
persons or any of them, irrespective of the owner- 
ship of stock immediately after the transfer. 

Even though legal title to stock is in a trust, a 
corporation, or voting trustees, nevertheless the 
benefits incidental to ownership of stock are ulti- 
mately enjoyed by the beneficiaries of the trust, by 
the stockholders of the corporation owning the stock, 
and by the holders of the voting trust certificates, 


$C. B. IX-1, pp. 184, 191. 
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rather than by the trust, the corporation, or the 
voting trustees. Irrespective of whether the legal 
ownership of stock (control) is in a trust, a corpora- 
tion, or voting trustees, the ultimate beneficial rights 
(interest) are in the beneficiaries of the trust, the 
stockholders of the corporation owning the stock, 
and the holders of the voting trust certificates. 


Example: Corporations X and Y transfer their 
assets to corporation Z. Corporation R owns the 
stock of X. Immediately after the transfer the 
stockholders of corporation R own 80 per cent and 
the stockholders of Y own 20 per cent of the stock 
of Z. Is there an 80 per cent interest or control? 


Comment: An 80 per cent control is absent. Cor- 
poration R owned the stock of X, whereas now the 
stockholders of R own 80 per cent of the stock of Z. 
R and the stockholders of R are different persons, 
and the term control being predicated upon owner- 
ship of stock, it cannot be said that an 80 per cent 
control remains in the same persons or any of them. 
Though an 80 per cent control is absent, an 80 per 
cent interest is present. The beneficial rights inci- 
dental to the ownership of the X stock by R are ul- 
timately received by the stockholders of R, and 100 
per cent of the ultimate beneficial rights (interest) 
in the property of X was in the stockholders of R 
immediately before the transfer, and immediately 
after the transfer 80 per cent of the ultimate bene- 
ficial rights (interest) in the property of Z is in the 
stockholders of R; therefore an 80 per cent interest 
remains in the same persons. 

In all probability Congress, out of abundant cau- 
tion, included the term interest because of those situ- 
ations in which, though an 80 per cent control does 
not remain in the same persons, immediately after 
the transfer 80 per cent of the benefits incidental to 
the ownership of the stock are ultimately received 
by the same persons or any of them. 


Tax Liability from Property Sales in 
Partnership Changes 


(Continued from page 354) 
est in these assets, no question as to the taxability of 
his half of the $50,000 profit, or $25,000, could be 
raised. By the very same reasoning, it is also tax- 
able proportionately if he disposes of 50 per cent of 
his interest in the securities. 

The general rule that may be made to apply to all 
cases of this kind where partnership property values 
are increased or decreased, would therefore be: No 
taxable gain or loss is realized if the percentage of a 
partner’s capital to the total capital remains the 
same or is increased, but taxable gain or loss is real- 
ized when assets are written up or down, in the pro- 
portion that his capital to the total capital is 
decreased, whether it be 100 per cent or 1 per cent. 

This method of computation is certainly fair and 
reasonable and conforms strictly to the provisions 
of the income tax law. It is true however, that if 
such partnership property is retained over a period 
of years and several changes in the partnership oc- 
cur from time to time, with different valuations at 
the different times, it becomes necessary to keep 
careful records of the profits and losses resulting 
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from each book write-up or write-down, and to show 
just when the amounts become realized taxable in- 
come or loss to each partner, for each change, either 
because of a reduction of his share of the capital, 
because of an actual sale of part or all of the prop- 
erty, or because he entirely withdraws from the firm. 
It should also be borne in mind that if a partner 
withdraws from the firm and takes with him as a 
part of the settlement any of these assets, to that 
extent the previously unrealized gains or losses do 
not yet become realized to him, but they do become 
realized to the partners who remain in the firm. 

Stock brokers have this problem when stock ex- 
change memberships are carried as firm assets, and 
changes in such firms quite frequently occur. The 
writer presented this same subject in an article en- 
titled “Income Tax Problems of Stock Brokers” pub- 
lished in the December 1930 issue of this magazine. 

The suggestion in both Mr. Wakefield’s and Mr. 
Welch’s articles, that if there was gain to the old 
partners because the property was transferred to the 
new firm, it would not become realized taxable gain 
until the partners finally severed their connection 
with the firm, does not appear to be the fact. It is 
just as reasonable in principle to consider as taxable 
income any profit realized because 50 per cent of a 
partner’s interest was severed from the firm as if 
100 per cent was severed. If by retaining a frac- 
tional interest in the firm an otherwise large taxable 
gain could be properly avoided, the tax in important 
cases might be indefinitely postponed. 

In any event, the practical position of a taxpayer 
should be that so long as he retains as great or 
greater interest in the firm’s assets after their book 
value has been written up, and even if his account 
has been credited with his share of such write-up, 
there is no basis for requiring him to report as tax- 
able income that which was occasioned merely by a 
book entry. On the other hand, the government 
would similarly not allow any deduction for a loss 
occasioned by a book write-down, unless the partner 
withdrew in whole or in part and settlement was 
made with him upon the basis of the reduced valua- 
tion. 

In the Healy case, 18 B. T. A. 27, referred to 
by Mr. Wakefield, the Commissioner’s contention, 
as stated in the second paragraph of the Board’s 
opinion, is exactly in accord with the foregoing, 
and certainly is the equitable method of com- 
puting the loss. A. A. Healy’s capital account 
was charged with his share of the loss based upon 
Dec. 31 values compared with original cost, and 
presumably this loss was reported in his individual 
return as of December 31 when his interest in the 
firm ceased because of his death. If this is so, then 
H. H. Healy appears to have also been allowed this 
same loss, because the Board again allowed the orig- 
inal cost to be used as the basis for determining his 
entire share of the loss when the securities were sold, 
including the loss upon the interests which he acquired 
from A. A. Healy and Raymond Healy at Dec. 31, 
presumably at market values. There appears to be 
no sound basis for allowing the same loss to both 
parties, and, according to a recent report, the Court 
of Appeals has modified this decision. 
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